The Coexistence of United States v. Curtiss-Wrightand
Youngstown Sheet & Tube v. Sauyer in National Security
Jurisprudence

Roy E. Brownell II*

"[I]n the law, lines are pricked out by the gradual
approach and contact of decisions on the opposing
sides."
Noble StateBank v. Haskell, 219 U.S. 104,112 (1911) (Holmes,J, for the
Court)

*

The author, an attorney at the Washington, D.C. law firm of Muldoon Murphy & Faucette

LLP, is a graduate of American University's Washington College of Law where he served as
Editor-in-Chief of the Law Review. He is a contributor to the recent book Guide to FinancialData
Pivacy (Thompson Publishing Group 2000). This Article has benefited greatly from the
comments of Professors Robert Borosage and Grant Hayden and from the encouragement of
Professor Ira P. Robbins. Any errors are, of course, the author's own. The author would like to
thank Martine Davis Tavakoli and Kate Dailey for their administrative assistance, the staff of the
Jourwal of Law & Politics for its diligence and to once again thank his parents, Dr. Edmund B.
Brownell and Mrs. Eleanor Elliott Brownell, for their constant support. This Article is
dedicated to Virginia and Josiah Brownell.

Journalof Law & Politics

George Sutherland

Associate Justice
Supreme Court of the United States
1922-1938
Author of the Court's
opinion in Curtiss-Wright
(Collection of the Supreme Court
of the United States)
(Unknown Photographer)

[Vol.XVI: I

2000]

National SecurityJurisprudence

Robert H. Jackson
Associate Justice
Supreme Court of the United States
1941-1954
Author of the famous concurring
opinion in Youngstown
(Collection of the Supreme Court
of the United States)
(Harris & Ewing)

Journalof Law & Politics

[Vol.XVI: I

Table of Contents
In troduction .......................................................................................
I. United States v. Curtiss-WrightExport Corp......................................
A . T he D ecision ..........................................................................

7
16
16

B. The Strengths and Weaknesses of Curtiss-Wright................. 21
1. The Strengths of Curtiss-Wright.............................

21

a. Recognition of Inherent Presidential National
Security Power ...................................................

22

b. Recognition of the External/Internal
D ichotom y ........................................................

27

2. The Weaknesses of Curtiss-Wright...........................

39

II. Youngstown Sheet & Tube v. Sawyer ...........................................

42

A . T he D ecision ........................................................................

42

B. The Strengths and Weaknesses ofJustice Jackson's
C oncurrence ........................................................................

47

1. The Strengths of Justice Jackson's Concurrence ......
2.

47

The Weaknesses ofJustice Jackson's Concurrence:
Failure to Incorporate Both an Acknowledgment of
Inherent Presidential National Security Power and
National Security/Domestic Dichotomy into His
M odel ............................................................................

48

a. Justice Jackson's First Category (Encompassing
Congressional Delegation Plus Inherent
Presidential Power) ................................................

49

b. Justice Jackson's Second Category (Encompassing
Solely the President's Inherent Power) .................

50

c. Justice Jackson's Failure to Acknowledge the
Difference Between National Security and Domestic
Affairs in his Third Category (Encompassing the
President's Inherent Powers Minus Congressional
Power in the area) .................................................. 53

20001

National SecurityJurisprudence
d. The Drawbacks to Justice Jackson's Model as a
Whole .....................................................................

5

57

III. Dames & Moore v. Regan: The Supreme Court Acknowledges
the Unsettled Relationship Between Curtiss-Wright and
Youngstow n ..........................................................................

65

IV. The Six Positivist Critiques of the Curtiss-Wright/Youngstown
R elationship ............................................................................

70

A. The Narrow Curtiss-WrightCritique: Curtiss-Wright'sFamous
Passage is Merely Dictum and the Case Constitutes a First
Category Exercise of Presidential Power .......................... 70
1. Overview of the Narrow Curtiss-WrightCritique .......

70

2. The Defects of the Narrow Curtiss-Wright Critique ......... 72
a. The Failure to Reflect the Difference between the
President's Constitutional Authority in National
Security and Domestic Affairs .................................

72

b. Subsequent Courts have Interpreted Curtiss-Wright
to Transcend the Question of Delegation and to
Support the Existence of Inherent Presidential
P ow er ......................................................................
73
c. The Refashioned Curtiss-WrightHolding Adds
Conceptual Clarity to Youngstown ........................
B. The Narrow Youngstown Critique: Youngstown is Not a
National Security Case .......................................................

78
78

1. Overview of the Narrow Youngstown Critique .............. 78
2. The Defects of the Narrow Youngstown Critique ......

82

C. The Hybrid Critique: Curtiss-Wrightis a Delegation Case
and Youngstown is not a National Security Case ............... 84
1. Overview of the Hybrid Critique ..................................

84

2. The Defects of the Hybrid Critique .............................

84

D. The GoldwaterCritique: Curtiss-WrightFully Implicates
National Security Whereas Youngstown does so only
p artially ............................................................................
. . 85

Journalof Law & Politics

[Vol.XVI: I

1. Overview of the GoldwaterCritique .............................. 85
2. The Defects of the GoldwaterCritique ...........................

87

E. The Individual Rights Critique: Youngstown Applies when
Individual Rights are Implicated ..................................... 88
1. Overview of the Individual Rights Critique ................. 88
2. The Defects of the Individual Rights Critique ............. 91
F.

The Pragmatic Critique: Acceptance of one case to the
Exclusion of the Other .....................................................

93

1. Overview of the Pragmatic Critique ............................. 93

V.

a. Treatment in the Courts ......................................

93

b. Academic Critiques ................................................

96

2. The Defects of the Pragmatic Critique ........................

97

The New Model: The Idealist Critique .................................

98

A. Description of the Model ..................................................

99

B. The Premises of the Model ..................................................

102

C. The Advantages of the Idealist Critique ..............................

107

1.

The Idealist Model Comports with Constitutional
T ex t ................................................................................

10 7

2. The Idealist Model Comports with Law ................... 107
3. The Idealist Model Comports with Past Practice ......... 108
4.

The Idealist Model Follows the Intent of the
F ram ers ..........................................................................

5. The Idealist Model Lends Internal Consistency to
Justice Jackson's Model ...................................................
C o nclu sio n .........................................................................................

109
109
1 10

2000]

NationalSecurityJuisprudence

INTRODUCTION

In twentieth-century national security' jurisprudence, two cases
tower above the rest with respect to Executive-Congressional
relations: 2 United States v. Curtiss-Wright Export Corp.3 and Youngstown
1 By "national security" the author is referring to the federal government's military and
diplomatic powers. The term will be used interchangeably with Curtiss-Wright's expression
"external affairs." See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 315 (1936).
2 See HAROLD HONGJU KOH, THE NATIONAL SECURITY CONSTITUTION: SHARING POWER
AFrER THE IRAN-CONTRA AFFAIR 112-13, 135 (1990) (pitting Justice Sutherland's Curtiss-Wright
opinion and Justice Jackson's concurrence in Youngstown against one another); Gil Gott, A Tale
of New Precedents: Japanese American Internment as Foreign Affairs Law, 40 B.C. L. REV. 179, 182
(1998) ("The discipline of foreign affairs law has canonized Curtiss-Wright and Youngstown as
polar extremes that define a limited spectrum of available foreign affairs constitutionalisms.");
Peter J. Spiro, War Power and the Sirens of Formalism, 68 N.Y.U. L. REV. 1338, 1339 n.3 (1993)
(reviewing JOHN HART ELY, WAR AND RESPONSIBILIY (1993)) ("In the twentieth century, the
Supreme Court has made only two watershed pronouncements-Justice Sutherland's opinion in
United States v. Curtiss-Wright... and Justice Jackson's concurrence in Youngstown Sheet & Tube
Co. v. Sawyer... -relating to the division of foreign affairs powers between the President and
Congress."); Michael J. Glennon, The War Powers Resolution: Sad Record, Dismal Promise, 17 LOY.
L.A. L. REV. 657, 661 (1984) [hereinafter Glennon, War Powers] (contrasting the "'fixed'
powers approach" to presidential power of Curtiss-Wight with the "'fluctuating' power
approach" which includes Justice Jackson's concurrence); Phillip R. Trimble, The President's
Foreign Affairs Power, 83 AM. J. INT'L L. 750, 754 (1989) (pitting Justice Jackson's Youngstown
concurrence against Justice Sutherland's opinion in Curtiss-Wright); cf War Powers Legislation:
Hearings Before the Senate Comm. on Foreign Relations, 92d Cong. 85 (1971) (statement of Alfred H.
Kelly, Professor of History, Wayne State University) [hereinafter Kelly testimony] (concluding
that Curtiss-Wight illustrates the President's prerogative power in foreign affairs, while
Youngstown indicates his lack of such power in the domestic realm); DONALD L. WESTERFIELD,
WAR POWERS: THE PRESIDENT, THE CONGRESS, AND THE QUESTION OF WAR 37 (1996) (stating
that the Pacificusversus Helvidius debate has been "replayed" in national securityjurisprudence
through Curtiss-Wight and Youngstown); Geoffrey S. Corn, Presidential War Power: Do the Courts
Offer Any Answe?,s 157 MIL. L. REV. 180, 199 (1998) (concluding that Youngstown is the
"counter-force" to Curtiss-Wrightin national securityjurisprudence); Nathan J. Diament, Foreign
Relations and Our Domestic Constitution: Bioadening the Discourse, 30 CONN. L. REV. 911, 915
(1998) (stating that Curtiss-Wight and Youngstown are "the two leading cases in the [national
security] field decided in the modern era"); Thomas A. O'Donnell, Comment, Illumination or
Elimination of the "Zone of Twilight"? CongressionalAcquiescence and PresidentialAuthority in Foreign
Affairs, 51 U. CIN. L. REV. 95, 96 (1982) (stating that Curtiss-Wright and Youngstown "have
framed the Court's approach" to the President's implied national security powers); Harold
Edgar & Benno C. Schmidt,Jr., Curtiss-Wright Comes Home: Executive Power and NationalSecurity
Secrecy, 21 HARV. C.R.-C.L. L. REV. 349, 366 (1986) (referring to the "Curtiss-Wright/SteelSeizure
tension"); Kim Rennard Tulsky, JudicialReview of PresidentialInitiatives, 46 U. PITT. L. REV. 421,
423 & n.6 (1985) (comparing Curtiss-Wight with Youngstown and stating "the constitutional
analyses of the Supreme Court have not been consistent and do not show signs of evolving
toward a particular theory of the nature and sources of the President's constitutional powers.").
For another binary approach to national security case law, see Michael J. Glennon, Two
Views of PresidentialFoseign Affairs Power: Little v. Barreme or Curtiss-Wright?, 13 YALEJ. INT'L
LAW 5, 11 (1988) [hereinafter Glennon, Two Views] (discussing Little v. Barreme and CurtissWright as competing national security law paradigms).
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Sheet & Tube v. Sawyer.4 Each case represents a competing vision of
the Constitution's distribution of national security power. 5 Authored
by Justice George Sutherland, Curtiss-Wrighthas become the lodestar
6
for advocates of Executive preeminence in national security affairs:

3 299 U.S. 304 (1936).
4 343 U.S. 579 (1952). Youngstown is often also referred to as the Steel Seizure Case. This
article will use the case's formal title. Throughout this article, when referring to Youngstown,
unless otherwise noted, the author is referring to Justice Jackson's concurrence which has
become the case's controlling opinion. See infra note 167.
5 See, e.g., infiraFigure 3 (listing Curtiss-Wight'sand Youngstown's progeny); Spiro, supra note
2, at 1339 n.3 ("Curtiss-Wiight is consistently trotted out by supporters of unfettered executive
power . . . where advocates of heightened congressional participation invariably turn to
Youngstown."). Of course both cases have antecedents tracing back to the First Administration.
Curtiss-Wright's progenitors would include, among other authorities, the Pacificus letters, the
Prize Cases, 67 U.S. (2 Black) 635 (1863), and United States v. Midwest Oil Co., 236 U.S. 459
(1915). Youngstown's progenitors would include the Helvidius letters, Little v. Barreme, 6 U.S.
(2 Cranch) 170 (1804), Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866), and Western Union
Telegraph Co. v. Poston, 256 U.S. 662 (1921).
6 See, e.g., REPORT OF THE CONGRESSIONAL COMMrlTEES INVESTIGATING THE IRAN-CONTRA
AFFAIR, THE MINORITY REPORT, H.R. REP. NO. 100-433, S. REP. No. 100-216, at 473 (1987)

[hereinafter "Iran-Contra Minority Report"] (stating that Curtiss-Wight's "sole organ" language
renders it "beyond question that Congress did not have the constitutional power to prohibit the
President from sharing information, asking other governments to contribute to the Nicaraguan
resistance, or entering into secret negotiations with factions inside Iran."); SENATE COMMITrEE
ON FOREIGN RELATIONS, 91st CONG., DOCUMENTS RELATING TO THE WAR POWERS OF CONGRESS,
THE PRESIDENT'S AUTHORITY AS COMMANDER-IN-CHIEF AND THE WAR IN INDOCHINA 175, 181
(Comm. Print 1970) (testimony of Assistant Attorney General William H. Rehnquist) (invoking
Curtiss-Wright to defend President Nixon's actions in Vietnam and Cambodia); Acquisition of
Naval and Air Bases in Exchange for Over-Age Destroyers, 39 Op. Att'y Gen. 484, 484, 486-87
(1940) (defending President Roosevelt's naval and air base for destroyer exchange with Britain
by relying in part on Curtiss-Wight); OLIVER NORTH, TAKING THE STAND, 523,525 (1987) (using
Curtiss-Wightto support his contention that "the President has a very wide mandate to carry out
[foreign policy] activities secretly or publicly, as he chooses .... I do not believe that the things
we did ...

were in any way prohibited . .. ."); Henry Steele Commager, PresidentialPower: The

Issue Analyzed, N.Y. TIMES, Jan. 14, 1951, § 6 (Magazine), at 11 (arguing that President
Truman's deployment of troops in Korea was constitutional based in part on Curtiss-Wight).
Curtiss-Wight is, of course, only one of several arguments used to defend Executive national
security power. For other arguments, see, for example, S. REP. NO. 92-606, at 17 (1972)
(quoting 1951 testimony from Secretary of State Dean Acheson who stated: "Not only has the
President the authority to use the Armed Forces in carrying out the broad foreign policy of the
United States and implementing treaties, but it is equally clear that this authority may not be
interfered with by the Congress in the exercise of powers which it has under the Constitution.")
(emphasis added); Arthur Schlesinger, Jr., Letter to the Editor of The New York Times, N.Y. TIMES,
Jan. 9, 1951, at A28 (arguing that previous overseas commitments of troops by presidents have
given such actions legitimacy). But see, e.g., Edward S. Corwin, The President'sPower, NEW REP.,
Jan. 29, 1951, at 15-16 (arguing that the "vast majority [of these unilateral presidential
commitments merely] involved fights with pirates, landings... on barbarous or semi-barbarous
coasts, the dispatch of small bodies of troops to chase bandits or cattle rustlers across the
Mexican border, and the like.").
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a group often termed the "Presidentialist" camp.7 On the other
8
hand, Youngstown, particularly Justice RobertJackson's concurrence,
is favored by those who support a more balanced approach to the
exercise of national security power, one based more on power
sharing between the political branches. 9 This group is commonly
referred to as the "Congressionalist" camp10 and views with favor
Justice Jackson's tripartite model 1 ' as set forth in his celebrated
opinion. Despite (or perhaps because of) the preeminence of
12
Curtiss-Wright and Youngstown in the national security law field,
13
More
courts have yet to reconcile the two opinions adequately.
surprising still, considering the importance of the two cases and the
tension that exists between them, is that in the nearly half century
since Youngstown was handed down, no article has been devoted to
synthesizing the two cases. 14 When commentators have taken up the
issue, the treatment has generally been cursory, occupying no more
than an odd sentence or two.

7 See, e.g., RICHARD M. PIOUS, THE AMERICAN PRESIDENCY 26-27, 213 (1979) (coining the

terms Presidentialist and Congressionalist); Benedict Cohen, Remarks at Separation of Powers
and Foreign Policy Panel Discussion, Federalist Society 1999 National Lawyers Convention
(Nov. 11-13, 1999), in FEDERALIST SOCIETY REVIEW OF FEDERALISM AND SEPARATION OF POWERS

LAW, Winter 2000, at 4-6 (describing the two groups of national security law scholars as
Other authorities have used a similar analytical
Presidentialist and Congressionalist).
framework. See, e.g., Glennon, War Powers, supra note 2, at 661; H. Jefferson Powell, The
Founde7s and the President'sAuthority Over ForeignAffairs, 40 WM. & MARY L. REv. 1471, 1471-72 &
n.4 (1999) (contrasting the "congressional-primacy" school of thought with the "executiveresponsibility" view).
8 See infra note 167 (discussing how Justice Jackson's opinion has become the case's
controlling opinion).
9 See e.g., KOH, supra note 2, at 112-13 ("Justice Jackson's Youngstown opinion rejected the
Curtiss-Wright vision of unrestrained executive discretion in favor of a normative vision of the
policy-making process in which the three branches of government all play integral roles.").
It bears noting that Justice Jackson's opinion does not take as restrictive a view of
presidential power as that displayed by the opinion of the Court authored by Justice Black.
That opinion, which was joined by no other justices, concluded that absent congressional or
constitutional authorization virtually no lawful action could be taken by the President. See
Youngstown, 343 U.S. at 585.
10 See supra note 7.
11 See infi'aPart II (discussing Justice Jackson's model).
12 See supra note 2.
13
See infia Part IV.
14 Assistant Secretary of State Harold Hongju Koh has written at length about the
relationship between the two cases, but, as will be discussed in Part IV.F, he contends that the
two cases do not interact, contending that Curtiss-Wright and Youngstown are essentially
incompatible. See generally KOH, supranote 2.

10
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Six positivist perspectives 15 have been brought to bear on the
vexing Curtiss-Wight/Youngstown relationship. Proponents of the first
15 Positivism is ajurisprudential philosophy that accepts the commands of the sovereign as
law even if they are divorced from principles of natural law or morality. See, e.g.,JOHN AUSTIN,
THE PROVINCE OFJURISPRUDENCE DETERMINED, I (2d ed. 1861) ("The matter ofjurisprudence
is positive law: law, simply and strictly so called: or law set by political superiors to political
inferiors."). While the author recognizes the numerous flaws in Curtiss-Wright'slogic, historical
analysis, and textual interpretation (where it exists), the author's analysis addresses the reality
of national security case law-Curtiss-Wright is here to stay. See, e.g., LOUIS HENKIN, FOREIGN
AFFAIRS AND THE UNITED STATES CONSTITUTION 20 (2d ed. 1996). As such, the article assumes

a positivist frame of reference.
Of course, not all commentators accept positivism as an initial premise. For criticism of
"court-positivism," especially with regard to national security case law, see David Gray Adler,
Court, Constitution, and Foreign Affairs, in THE CONSTITUTION AND THE CONDUCT OF AMERICAN
FOREIGN POLICY 26-27 (David Gray Adler & Larry N. George eds., 1996).
It should be noted that, in addition to the six positivist critiques discussed below, at least
one further positivist strain could address the Curtiss-Wright/Youngstown relationship. Such an
approach would pit competing sovereign commands against one another. In this case, the text
of the Constitution would compete against Justice Sutherland's famous passage in CurtissWright. Such a conflict would, of course, be resolved in favor of constitutional text and result in
at least the partial eclipse of Curtiss-Wright. Neither courts nor commentators, however, have
put forth such a viewpoint, and as a result, this article will be limited to the six positivist
critiques that have actually been espoused.
Aside from positivist critiques, there exist at least three other approaches to the CurtissWright/Youngstown relationship. They will be called the Normative Critique, the Bifurcated
Critique and the Nihilist Critique. The Normative Critique holds that since the rationale
behind Curtiss-Wright is constitutionally illegitimate, Youngstown should control. Several
authorities in the field, including Louis Fisher and Donald Robinson, defy Positivist
categorization and seem most appropriately placed in the Normative camp. All view CurtissWright with contempt and much prefer the Youngstown approach. At the same time, they do
not attempt a synthesis of the two cases. See e.g., LOUIS FISHER, THE POLITICS OF SHARED POWER

178-79 (4th ed. 1998); Donald L. Robinson, PresidentialPrerogative and the Spirit of American
Constitutionalism,in THE CONSTITUTION AND THE CONDUCT OF AMERICAN FOREIGN POLICY, supra

at 121-22.
The Bifurcated Critique would involve decoupling Curtiss-Wrightand Youngstown from each
other. It would then conclude that the former case deals solely with the President's diplomatic
powers and the latter only his military powers. In effect, such a critique would not accept the
author's definition of "national security" power. See supra note 1. While this approach may
appear intriguing at first, it should be dismissed for two reasons. First, not only has the
Supreme Court never separated the two cases as such, it has also repeatedly and explicitly
brought the two together. See, e.g., Dames & Moore v. Regan, 453 U.S. 654, 661-62 (1981);
Goldwater v. Carter, 444 U.S. 996, 1004 (1979) (Rehnquist, J., concurring). Moreover, the
author is aware of no commentator having put forth such an argument. As a result, since this
critique has no precedent and no following it will not be pursued.
The Nihilist Critique is a close relative of the Pragmatic Critique. See infra Part IV.F. The
argument in favor of this Critique would conclude that the relationship between the two cases
is simply insoluble. Several cases have essentially done just that. They have referenced both
cases but left the relationship unresolved. See, e.g., Dellums v. Bush, 752 F. Supp. 1141, 1146
(D.D.C. 1990) (citing both cases among others for the proposition that courts have decided
national security cases); Barclays Bank Int'l v. Franchise Tax Bd., 275 Cal. Rptr. 626, 642-43
(Cal. Ct. App. 1990) (discussing Youngstown and Curtiss-Wight consecutively but not discussing
how they fit together).
Many other authorities have pointed out the ambiguity in the Curtiss-Wright/Youngstown
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approach contend that Curtiss-Wright's most (in)famous passage1 6

constituted mere dictum and that the case involved only the narrow
question of congressional delegation to the Executive.
This
viewpoint will be called the Narrow Curtiss-Wright Critique. 17 This
option fails for two reasons. First, it treats presidential actions in
both national security affairs and domestic affairs as if they have the
same legal status, an approach decidedly at odds with both precedent
and past practice. Second, this critique fails to recognize that CurtissWright's famous passage has not only set the tone for subsequent
cases, which have acknowledged Congress' broad ability to delegate
power to the President in national security affairs, but has also
supported the President's exercise of national security power absent
congressional authorization, thus reflecting the existence of inherent
presidential national security power.18 As such, Curtiss-Wright'sfamed
passage cannot be simply dismissed as dictum. 19
relationship without attempting to solve it. See e.g., JOHN E. NOwAK & RONALD D. ROTUNDA,
CONSTITUTIONAL LAW § 6.2 (5th ed. 1995) ("The Jackson interpretation [of Curtiss-Wright]
would place a significant limitation on the theory of an unrestrained executive plenary foreign
affairs powers."); PETER M. SHANE & HAROLD H. BRUFF, SEPARATION OF POWERS LAW 608

(1996) ("[T]o what extent does Justice Jackson's Youngstown opinion provide authoritative
guidance in foreign as well as domestic policy contexts?"); cf.STEPHEN DYcUS ET AL., NATIONAL
SECURrIY LAW 60 (1990) ("Does Justice Sutherland's analysis survive The Steel Seizure Case? The
easy answer is yes, because the latter was a domestic case."); DANIEL A. FARBER ET AL., CASES AND
MATERIALS ON CONSTITUTIONAL LAW 947 (1993) ("Why weren't these inherent powers [in
Curtiss-Wright] decisive in the Steel Seizure Case, where the President was acting to ensure our
success in the Korean War?"); CHRISTOPHER H. PYLE & RICHARD M. PIOUS, THE PRESIDENT,
CONGRESS AND THE CONSTITUTION 239 (1984) (hinting that Congress may limit presidential
powers in foreign affairs but leaving the Curtiss-Wright! Youngstown relationship unresolved);
CLINTON ROSSITER & RICHARD P. LONGAKER, THE SUPREME COURT AND THE COMMANDER IN

CHIEF xxi-xxii (expanded ed. 1976) ("[Youngstown] put in question the free-floating view of
presidential power long associated withJustice Sutherland's language in United States v. CurtissWright by insisting that presidential power was based only on the language of the
Constitution."); L. B. Lea, The Steel Case: PresidentialSeizure of PrivateIndustry, 47 NW. U. L. REV.
289, 299 n.41 (1952) (leaving the relationship between Curtiss-Wright and Youngstown
ambiguous). For obvious (non-legal) positivist reasons, this Article will attempt to resolve the
Curtiss-Wright/Youngstownambiguity.
16 See Curtiss-Wright, 299 U.S. at 319-20 (1936) (referring to the President as the "sole
organ" of the nation in national security affairs and describing his powers in this area as
"plenary and exclusive.").
17 See infra Part IVA
18 For the purposes of this article, "inherent power" will be defined as the powers exercised
by the President when he lacks explicit statutory authority. This definition is similar to other
definitions of inherent power. See Henry P. Monaghan, The Protective Power of the Presidency, 93
COLUM. L. REV. 1, 14 (1993) (defining inherent power as a "formulation of the fundamental
claim that the President's conduct is valid though no statutory authority exists.").
Generally, the notion of inherent power stems from one of three sources: 1) the language
of the Vesting Clauses of Articles I and II; 2) the Commander in Chief and the "Take Care"
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The second possibility is that Youngstown is not a national security
case at all, and that Curtiss-Wrightgoverns national security affairs as a
Clauses; or 3) the role of the President as head of state. See Donald L. Robinson, Inherent
Powers, in OXFORD COMPANION TO THE SUPREME COURT OF THE UNITED STATES 429 (Kermit L.
Hall ed., 1992) [Hereinafter OXFORD COMPANION].
Perhaps the first clear articulation of inherent presidential power was made by Alexander
Hamilton in his Pacificusletters:
The [article Il]enumeration [in §§ 2 and 3] ought therefore to be
considered, as intended merely to specify the principal articles implied in
the definition of executive power; leaving the rest to flow from the general
grant of that power, interpreted in conformity with other parts of the
Constitution.... The general doctrine of our Constitution then is, that
the executive power of the nation is vested in the President; subject only to
the exceptions and qualifications,which are expressed in the instrument.
See 7 WORKS OF ALEXANDER HAMILTON 76, 80-81 (John C. Hamilton ed. 1851) (emphasis added
to first term). The Hamiltonian view was later followed by the Supreme Court in Myers v. United
Staec. "The executive power was given in general terms, strengthened by specific terms where
emphasis was regarded as appropriate, and was limited by direct expressions where limitation
was needed...." 272 U.S. 52, 118 (1926). See also THE CONSTITUTION OF THE UNITED STATES
OF AMERICA: ANALYSIS AND INTERPRETATION 428 (prepared by the Legislative Reference Service

of the Library of Congress, Edward S. Corwin et al. eds. 1964) ("Nor is it alone in the field of
foreign relations that the opening clause of Article II has promoted latitudinarian conceptions
of presidential power. Especially has his role as 'Commander in Chief in wartime' drawn
nourishment from the same source, in recent years.").
These views reflect that inherent power flows in a general sense from Article 11 but is most
pronounced with respect to the Constitution's specific grants of power. Most prominent
among the specific grants, of course, are the President's allocations of national security
authority, including his role as Commander in Chief, his power to make treaties (with the
Senate's advice and consent), and his power to accept foreign ambassadors. It is therefore not
surprising then that greater inherent presidential power exists in the national security realm.
See infra Part I.B. 1.b.
The existence of inherent presidential powers also draws support from judicial
interpretations of the powers of the other two branches of the federal government. Both
Congress, see, e.g., McCulloch v. Maryland, 17 U.S. 316 (1819) (acknowledging Congress'
inherent power to legislate for a national bank), and theJudiciary, see, e.g., Marbury v. Madison,
5 U.S. 137 (1803) (recognizing theJudiciary's implied power ofjudicial review), have inherent
powers under the Constitution. It would certainly be anomalous for the Executive branch to
have no such powers.
Those who oppose inherent powers do not accept the distinction between national security
and domestic affairs, stressing instead that the President is bound only to "faithfully execute[]"
the laws and that he must do so without distinction as to the law's subject matter. See Robinson,
supra at 429. See also Youngstown, 343 U.S. at 646 (Jackson, J., concurring) (bemoaning the
"[loose and irresponsible use of adjectives" such as "'[i]nherent' powers, 'implied' powers,
'incidental' powers, 'plenary' powers, 'war' powers and 'emergency' powers").
Judicial acknowledgment of inherent presidential power in domestic affairs may have
receded somewhat since the turn of the century. Compare LAURENCE TRIBE, AMERICAN
CONSTITUTIONAL LAW 243 & n.27 (2d ed. 1988) (citing In re Debs, 158 U.S. 564, 586 (1895),
Cunningham v. Neagle, 135 U.S. 1 (1890), and United States v. Midwest Oil Co., 236 U.S. 459
(1915)) with Myers v. United States, 272 U.S. 52, 118 (1926). See also United States v. Nixon,
418 U.S. 683, 710 (1974).
19 See infraPart IV.A.

2000]

NationalSecurityJurisprudence

20
result. This option will be called the Narrow Youngstown Critique.
This approach fails because courts and commentators have
demonstrated that Youngstown is very much a national security case
and cannot be so neatly dismissed from the equation. 2 1 Moreover,
Justice Jackson himself in no way limited the scope of his model to
domestic affairs. Finally, this critique suffers from a distressing lack
of internal consistency.
The third approach, the Hybrid Critique, is a combination of the
previous two alternatives. Those favoring the Hybrid Critique
contend not only that Curtiss-Wright is strictly a delegation case but
also posit that Youngstown deals only with domestic affairs. This
approach not only shares the same drawbacks as the two prior
critiques, but it creates its own unique conceptual shortcomings. As
a result, the Hybrid Critique also fails to resolve the Curtiss22
Wright/Youngstown relationship.
The fourth school of thought asserts that where presidential
actions involve solely a question of national security, Curtiss-Wright
controls. If, however, an action involves both national security and
domestic affairs (or just domestic affairs for that matter), then
Youngstown should be applied. This alternative will be called the
Goldwater Critique after Justice Rehnquist's concurring opinion in
Goldwater v. Carter.23 Although promising at first blush, this model
suffers from two major drawbacks. The first is that subsequent courts
have failed to adopt Justice Rehnquist's reasoning. The second is
that the opinion's conclusion is based upon the questionable
premise that Curtiss-Wright supports the application of prudential
doctrines to national security cases. 24 For these reasons the Goldwater
Critique must also fail.
The fifth approach will be termed the Individual Rights Critique.
The essence of this alternative is that when individual rights are at
issue in a national security context, Youngstown is applied instead of
Curtiss-Wright. This approach is insufficient for two reasons. First,
the basis for the Individual Rights Critique is flawed since CurtissWright and its progeny have been followed instead of Youngstown in

20 See infra Part P.B.
21 See infra Part I.B.
22 See infraPart V.C.
23 See infraPart W.D.
24 See infta Part W.D.
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several decisions involving individual rights. Second, the Supreme
Court has never embraced this reasoning and, of the three lower
court decisions that have adopted this approach, two have been
overturned. Consequently, the Individual Rights Critique is not
equal to the task of reconciling the Curtiss-Wright/Youngstown
relationship.
The sixth and final alternative posits that one case controls and
the other is either to be ignored or dismissed altogether. This view
will be termed the Pragmatic Critique.2 5 This option fails for two
reasons. First, it overlooks Supreme Court precedent, which
considers both Curtiss-Wright and Youngstown to be viable national
security cases. Second, it does not follow the Anglo-American
juridical tradition of reconciling competing cases into broader
26
conceptual patterns.
Because of the shortcomings of these six positivist perspectives, a
seventh alternative-one that synthesizes the two cases without
distorting them and one that is more consistent with constitutional
text, case law and past practice-is needed. This alternative will be
called the Idealist Critique.2 7 The Idealist Critique merges the
holding of Curtiss-Wright-that the President's powers are greater in
national security affairs than domestic affairs-with the model found
in Justice Jackson's Youngstown concurrence-that the President's
authority varies according to whether he is acting pursuant to,
absent, or contrary to congressional authorization. The result is that
the President's actions fall into one of six categories: 1) when he acts
25 See infra Part IV.F.
jurisprudential) pragmatism.

Such a categorization is loosely based upon philosophic (and
See e.g., H.S. THAYER, MEANING AND ACTION: A CRITICAL HISTORY

OF PRAGMATISM (1968). In this respect, the Pragmatic Critique attempts to place less emphasis
on abstract theory and more on a realistic assessment of the existing case law. See infra Part
W.F. This critique implicitly disregards the legal fiction that Curtiss-Wightand Youngstown can
or should be reconciled. Many pragmatic commentators consider Curtiss-Wright,as it has come
to be interpreted, as illegitimate, but conclude that the case has essentially "won out" over
Youngstown. See id.
26 See infra notes 434-35 and accompanying text.
27 See infra Part V. Since this critique involves a synthesis of the competing Curtiss-Wright
and Youngstown models, it is based loosely upon the Idealist school ofjurisprudence fashioned
after Georg Hegel.

See GEORG WILHELM FRIEDRICH HEGEL, PHENOMENOLOGY OF THE MIND

(1807) (putting forth the dialectical method of reasoning, which involves formulating a thesis
and antithesis and arriving at a synthesis).
Discussion of this new model expands on a portion of a prior article. See Roy E. Brownell
II, Comment, The Unnecessaty Demise of the Line Item Veto Act: The Clinton Administration's Costly
Failure to Seek Acknowledgment of "NationalSecurity Rescission," 47 AM. U. L. REV. 1273, 1315-16
(1998).
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pursuant to congressional authorization in national security affairs;
2) when he acts pursuant to congressional authorization in domestic
affairs; 3) when he acts absent congressional authorization in
national security affairs; 4) when he acts absent congressional
authorization in domestic affairs; 5) when he acts contrary to
congressional authorization in national security affairs; and 6) when
he acts contrary to congressional authorization in domestic affairs.
It is hoped that this model of presidential action will adequately
address many of the shortcomings presented by both Curtiss-Wright
and Youngstown and by the six flawed critiques. While this model
acknowledges the reality of heightened Executive power in national
security affairs 28 (a failure of the Youngstown model), it does not
dismiss Congress from the equation (a failure of the Curtiss-Wright
model). Indeed, congressional action remains at the fulcrum of the
critique. In effect, the author hopes to carve out the middle ground
between the competing Curtiss-Wrightand Youngstown camps and to
offer a model for national security law, and more broadly for
presidential action in general that is not only theoretically sound, but
workable in practice.
Part I of this paper will discuss the Curtiss-Wright decision and its
jurisprudential progeny.
It will also touch upon the scathing
academic criticism that has been visited upon the decision. Part II
will follow a similar pattern with Justice Jackson's concurrence in
Youngstown. It will discuss the national security implications of the
opinion, as well as that case's progeny and attendant difficulties. Part
28 See, e.g., Sale v. Haitian Ctrs. Council, 509 U.S. 155, 188 (1993) (citing Curtiss-Wrightin
discussing the "foreign and military affairs for which the President has unique responsibility");
Webster v. Doe, 486 U.S. 592, 605-06 (1988) (O'Connor, J., concurring in part and dissenting
in part) (quoting Curtiss-Wright's description of the President's "delicate, plenary and exclusive
power"); Harlow v. Fitzgerald, 457 U.S. 800, 812 n.19 (1982) (making reference to "such
Icentral' Presidential domains as foreign policy and national security, in which the President
[has a] singularly vital mandate"); Alfred Dunhill of London, Inc. v. Republic of China, 425
U.S. 682, 705-06 n.18 (1976); ("the conduct of [foreign policy] is committed primarily to the
Executive Branch"); First Nat'l City Bank v. Banco Nacional de Cuba, 406 U.S. 759, 767 (1972)
(Rehnquist, J., plurality opinion) (stating that "this Court has recognized the primacy of the
Executive in the conduct of foreign relations [and] emphasized the lead role of the Executive
in foreign policy"); New York Times Co. v. United States, 403 U.S. 713, 728-29 (1971) (Stewart,
J., concurring) (noting that the "Constitution gives the Executive a large degree of unshared
power in the conduct of foreign affairs"); id. at 756 (Harlan, J., dissenting) (stating that the
President has "constitutional primacy in the field of foreign affairs"); United States v.
Louisiana, 363 U.S. 1, 35 (1960) (stating that the President is "the constitutional representative
of the United States in its dealings with foreign nations."); Ward v. Skinner, 943 F.2d 157, 160
(lst. Cir. 1991) (contending that "the Constitution makes the Executive Branch ...
primarily
responsible" for the exercise of "the foreign affairs power").
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III will analyze Dames & Moore v. Regan,29 the only majority Supreme
Court opinion to address at any length the interaction between
Curtiss-Wright and Youngstown. Part IV follows with a critique of the
six flawed positivist models of the Curtiss-Wright/Youngstown
relationship. Finally, Part V proposes the new model-the Idealist
Critique-which integrates the two decisions into a conceptual whole.

I. UNITED STATES V. CURTISS-WRIGHT EXPORT CORP.
A. The Decision
In 1934, President Roosevelt, acting pursuant to ajoint resolution
from Congress, promulgated an executive order placing an arms
embargo on the Chaco Region of South America, at a time when the
region was consumed by armed conflict between Bolivia and
Paraguay. 30 Two years later, the federal government indicted the
Curtiss-Wright corporation for violating the executive order by
selling fifteen machine guns to Bolivia.3 ' The company responded by
challenging the legitimacy of the embargo, contending that it
constituted an unlawful delegation of power to the President by
32
Congress.
As has been rightfully noted by innumerable commentators, 33 the
Court in this case needed only to speak to the legitimacy of Congress'
delegation and perhaps also note the greater latitude generally
afforded delegations in the field of national security.3 4 Instead, in a
36
7-1 decision, 35 the Court mixed high theory, grandiloquent prose
29 453 U.S. 654 (1981).
30 See United States v. Curtiss-Wright, 299 U.S. 304, 311 (1936) (quoting the language of
the Joint Resolution and the Executive Order).
31 See id.
32
See id. at 314.
33 See, e.g., FISHER, supranote 15, at 178 ("The Court needed only to decide that legislation
in foreign affairs may give the president greater discretion than would be permissible for
domestic legislation").
34 See id. Such a distinction would have distinguished Curtiss-Wright from two prior
decisions where the Court had struck down congressional delegations in the domestic arena.
See United States v. A.LA. Schechter Poultry Corp., 295 U.S. 495, 541-42 (1935) (holding that
the "Live Poultry Code" represented an unconstitutional delegation of authority to the
President); Panama Refining Co. v. Ryan, 293 U.S. 388, 430 (1935) (striking down section 9(c)
of the National Industrial Recovery Act as a violation of the nondelegation doctrine).
35 It should be noted that although Justice Sutherland's opinion has been the subject of
"withering" criticism, see e.g., KOH, supra note 2, at 94, the decision was almost unanimous.
Moreover, Justice Sutherland's opinion was joined by the likes of ChiefJustice Hughes,Justice
Cardozo and Justice Brandeis. The prominence of the Justices joining the opinion has been
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and a healthy dose of pragmatism in rendering a decision that
strayed far from the facts at hand. In upholding the delegation, the
Court espoused a constitutional theory which has been derisively
(and not inaccurately) termed "a muddled law review article wedged
with considerable difficulty between the pages of the United States
Reports." 37 Despite the academic criticism of Curtiss-Wright,however,
38
its prominence on the constitutional landscape is beyond doubt.

The opinion began reasonably enough by noting the distinction
between external and internal affairs.3 9 "That there are differences
between [external and internal affairs], and that these differences
40
Constitutional text,41
are fundamental, may not be doubted."
noted by prominent defenders of the opinion. See Executive Impoundment of AppropriatedFunds:
Hearings Before the Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary,92d Cong.
249 (1971) [hereinafter Executive Impoundment] (testimony of William H. Rehnquist, Assistant
Attorney General, Office of Legal Counsel, Department ofJustice).
Justice McReynolds was the lone dissenter in Curtiss-Wright and he did not elaborate on his
reasoning. See Curtiss-Wright,299 U.S. at 333. Justice Stone did not participate in the opinion
due to illness. See id.
36 See ARTHUR M. SCHLESINGER, JR., THE IMPERIAL PRESIDENCY 103 (1973) (footnote
omitted) (providing an anecdote that Professor Thomas Reed Powell of Harvard Law School
used to tell his students that, "U]ust because Mr.Justice Sutherland writes clearly, you must not
suppose that he thinks clearly.").
37 Glennon, Two Views, supra note 2, at 13. Professor Glennon was not engaging in
hyperbole since Justice Sutherland based the opinion in large part upon his earlier writings on
the subject. See e.g., GEORGE SUTHERLAND, CONSTITUTIONAL POWER AND WORLD AFFAIRS 28
(1919) (discussing Sutherland 's "Springing Sovereignty" theory); GEORGE SUTHERLAND, THE
INTERNAL AND EXTERNAL POWERS OF THE NATIONAL GOVERNMENT, S. Doc. No. 61-147, 2-5
(1910).
Ironically, however, some parts of Sutherland's book are incompatible with his famous
passage in Curtiss-Wright. See SUTHERLAND, supra, at 76 ("The war powers, with the exception of
those pertaining to the office of Commander-in-Chief, are vested in Congress, and that body
must exercise its own judgment with respect to the extent and character of their use. The
advice and counsel of the President should be given great weight, but the acceptance of the
President's recommendations must be the result of intelligent approval and not of blind
obedience.").
For background on the life of Justice Sutherland, see JOEL FRANCIS PASCHAL, MR. JUSTICE
SUTHERLAND: A MAN AGAINST THE STATE (1951); Alpheus T. Mason, The Conservative World of
JusticeSutherland 1883-1910,32 AM. POL. Sci. REV. 443 (1938).
38 See, e.g., FISHER, supra note 15, at 181 ("Curtiss-Wright retains a secure foothold in
Supreme Court rulings."); HENKIN, supra note 15, at 20.
39
See Curtiss-Wright, 299 U.S. at 315.
40 Id.
41 The Constitution's affirmative

grants of power to the President are much more

substantial in the area of national security affairs than in domestic affairs. Compare U.S. CONST.,
art. I, §§ 6 and 7, cl.2 (providing the President with the veto power), U.S. CONST., art. II, § 1,
cl.1 (vesting the executive power in the President), id. at § 2, cl.1 (granting the President
authority as commander in chief), id. at cl. 2 (granting the President the power to make
treaties with the advice and consent of the Senate and the authority to appoint ambassadors),
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theory42 and practice up to that time 43 certainly supported such a
distinction although the Court did not justify its reasoning on such
grounds.
The Court stated that external and internal affairs were different
"in respect of their origin and their nature." 44 According to Justice
Sutherland, this was because at the time of the Declaration of
Independence, the external sovereignty of the United States passed
from the Crown of Great Britain to the United States as a whole. 45 As
such, the external sovereignty of the United States predated the
Constitution and was the province of the national government, not
the individual states. 46 On the other hand, Justice Sutherland
concluded that the internal affairs of the United States were handled
by the individual states after Independence. 47 The Court reasoned
that through the ratification of the Constitution a portion of that
domestic authority passed from the individual states to the newly
minted federal government. 48 From that questionable premise, 49 the
and id.at § 3 (granting the President the power to receive foreign ambassadors and other
2 (providing the President with veto
public ministers), with U.S. CONST., art. I, §§ 6 and 7, cl.
at cl.8
power); U.S. CONST., art. II § 1, cl.1 (vesting the executive power in the President), id.
(providing the oath of office for the President), id.at § 2 cl.1 (allowing the President to
require written inquiries of Cabinet members, and to grant reprieves and pardons), id. at cl.2
(granting the President the power to appointjudges of the Supreme Court and other officers),
and id. at § 3 (allowing the President to provide information on the state of the Union, to
convene Congress, to take care that the laws are faithfully executed, and commission all officers
of the United States).
42 See, e.g., infra notes 104-110 and accompanying text (discussing Locke's, Montesquieu's,
Blackstone's, and De Lolme's distinction between what are today considered national security
and domestic affairs).
43 Even before Curtiss-Wight, it was almost universally recognized that the President
possessed considerably more constitutional leeway in national security affairs than domestic
affairs. See infra Part I.B.l.b.
44 Curtiss-Wright, 299 U.S. at 315.
45
See id.at 316.
46
See id. at 317.
47 See id.
at 316.
48 See id
49 See Charles A. Lofgren, United States v. Curtiss-Wright Export Corporation: An Historical
Reassessment, 83 YALE L.J. 1, 29-30 (1973). See also Blackmer v. United States, 284 U.S. 421, 43738 (1932) (concluding that English sovereign prerogatives were transferred to Congress under
the Constitution); The Prize Cases, 67 U.S. (2 Black) 635, 688, 690 (1862) (discussing the
Constitution's placement of sovereign powers in Congress); but cf.5 DEBATES ON THE ADOPTION
OF THE FEDERAL CONSTITUTION 212 (Jonathan Elliot, ed., 1937) ("The states were not
,sovereigns' in the sense contended for by some. They did not possess the peculiar features of
sovereignty,-they could not make war, nor peace, nor alliances, nor treaties. Considering them
as political beings, they were dumb, for they could not speak to any foreign sovereign whatever.
They were deaf, for they could not hear any propositions from such sovereign.").
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Court attempted to "'leap a chasm in two bounds."' 50 The Court
reasoned that, upon adoption of the Constitution, the nation's
external sovereignty became embodied in the President of the
51
United States.
Offering no legal foundation whatsoever for its assertion, the
Court turned to a host of policy factors to buttress its reasoning. The
Court stated that "[i]n this vast external realm, with its important,
complicated, delicate and manifold problems, the President alone
has the power to speak and listen as a representative of the nation.
He makes treaties with the advice and consent of the Senate; but he
52
alone negotiates."
The Court supported its statement by quoting a speech given by
Congressman John Marshall in 1800 before his elevation to the Chief
Justiceship.
Marshall stated on the floor of the House of
Representatives that "' [t]he President is the sole organ of the nation
in its external relations, and its sole representative with foreign
nations."' 5 3 Justice Sutherland followed up the Marshall quotation
with a passage drafted by the Senate Committee on Foreign Relations
54
in 1816.
50 City of New York v. Clinton, 985 F. Supp. 168, 181 (D.D.C. 1998) (quoting British Prime
Minister Benjamin Disraeli).
51 See Curtiss-Wright, 299 U.S. at 319-20.
52 Id. at 319.
53 1&
54 See id. The quoted passage reads as follows:
The President is the constitutional representative of the United States
with regard to foreign nations. He manages our concerns with foreign
nations and must necessarily be most competent to determine when, how,
and upon what subjects negotiation may be urged with the greatest
prospect of success. For his conduct he is responsible to the Constitution.
The committee consider this responsibility the surest pledge for the
faithful discharge of his duty. They think the interference of the Senate in
the direction of foreign negotiations calculated to diminish that
responsibility and thereby to impair the best security for the national
safety. The nature of transactions with foreign nations, moreover, requires
caution and unity of design, and their success frequently depends on
secrecy and dispatch.
Id. (quoting 8 UNITED STATES SENATE, COMPILATION OF REPORTS OF THE COMMITTEE ON
FOREIGN RELATIONS 24 (1901)).
In his use of these quotations, however, Justice Sutherland may well have blurred the
Executive power of communication in foreign affairs with that of conduct. See EDWARD S.
CORWIN, THE PRESIDENT: OFFICE AND POWERS 216 (3d ed. 1948) ("Clearly, what Marshall had

foremost in mind was simply the President's role as instrument of communication with other
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The Court completed its diversion into constitutional theory with
the coup de grace.
It is important to bear in mind that we are here
dealing not alone with an authority vested in the
President by an exertion of legislative power, but with
such an authority plus the very delicate, plenary and
exclusive power of the President as the sole organ of the
federal government in the field of international
relations-a power which does not require as a basis for
its exercise an act of Congress .... 55
governments."). To quote Myres McDougal and W. Michael Reisman, Justice Sutherland may
have mistaken the President being the "organ" with his being the "organ grinder." See Brief
Amici Curiae of Myres S. McDougal and W. Michael Reisman in Support of Petition for
Certiorari at 2, Goldwater v. Carter, 444 U.S. 996 (1979) quoted in Raoul Berger, The President's
UnilateralTermination of the Taiwan Treaty, 75 Nw. U. L. REV. 577, 590-91 (1980).
See also KOH, supra note 2, at 81 ("when Congressman (later ChiefJustice) John Marshall
rose on the floor of the House in 1800 to call the president 'the sole organ of the nation in its
external relations,' his remarks were uncontroversial, not because Congress had accepted a
broad presidential monopoly over all foreign relations, but because it had largely acquiesced in
the president's narrower dominance over diplomatic communications."; LEONARD LEVY,
ORIGINAL INTENT AND THE FRAMERS'

CONSTITUTION 52

(1988)

("John Marshall's

1800

declaration... meant nothing more than that only the President communicates with foreign
nations; he is the organ of communication."); cf. GaryJ. Schmitt, Executive Privilege: Presidential
Power to Withhold Informationfrom Congress, in THE PRESIDENCY IN THE CONSTITUTIONAL ORDER
154, 164-65 (Joseph M. Bessette & Jeffrey Tulis eds., 1981) (concluding that "[b]etween the
extreme positions of [Raoul] Berger's president-as-clerk and Sutherland's president-assovereign, Marshall charts an executive office which, whiles not simply beyond congressional
influence or control, is to an extensive degree dominant in the area of foreign affairs."). But cf
Powell, supra note 7, at 1527-28 ("The most likely interpretation of Marshall's 1800 speech is
that his general assumptions about the constitutional distribution of authority over foreign
affairs were similar to [among others] those ofJefferson in 1790 [and] Washington's cabinet in
the various events of 1793-94 . . ."); Ruth Wedgwood, The Revolutionary Martyrdom of Jonathan
Robbins, 100 YALE L.J. 229, 351-52 (1990) (contesting the assertions of Professors Corwin, Levy
and Koh that Marshall's statement dealt only with communication).
Other decisions have made reference to Marshall's famous comment. See, e.g., Haig v.
Agee, 453 U.S. 280, 291 (1981); First Nat'l City Bank v. Banco Nacional de Cuba, 406 U.S. 759,
766 (1972); Nixon v. Adm'r of Gen. Servs., 433 U.S. 425, 551 n.6 (1977) (Rehnquist, J.,
dissenting);Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 584-85 (1952) (Vinson, C.J.,
dissenting); Fong Ye Ting v. United States, 149 U.S. 698, 714 (1893); In re Kaine, 55 U.S. (14
How.) 103, 112 (1852); id. at 137-38 (Nelson, J., dissenting); Kendall v. United States ex rel
Stokes, 37 U.S. (12 Pet.) 524, 539-40 (1838).
The subject of Marshall's address was President John Adams's extradition of Jonathan
Robbins. For a thorough discussion, see generally Wedgwood, supra.
55 Curtiss-Wright, 299 U.S. at 319-20 (emphasis added). Anyone making even the most
cursory glance at constitutional text will conclude that it is difficult to fashion a theory under
which Curtiss-Wright's "plenary" powers statement could be justified. See infra notes 147-162 and
accompanying text (discussing the national security power assigned Congress by the
Constitution).
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Since "plenary" is defined as "complete in all respects; unlimited
or full," 56 the decision appears to conclude that the President as "sole
organ" of American international affairs has "complete" and
"unlimited" powers in the national security realm. Moreover, due to
Justice Sutherland's theory of the pre-constitutional nature of the
President's powers, the Court seemed to hint that the President's
57
powers in this area might in fact be extra-constitutional.
Finally, in returning to the delegation question after this flourish,
the Court concluded unobjectionably: "[w]ithin the international
field [Congress] must often accord to the President a degree of
discretion and freedom from statutory restriction which would not be
admissible were domestic affairs alone involved."58 The Court based
this statement again on pragmatic grounds, this time noting that the
President has superior access to information through "diplomatic,
59
consular, and other officials."
B. The Strengths and Weaknesses of Curtiss-Wright
1. The Strengths of Curtiss-Wright
Although rightfully treated as a judicial bite noir for its many
historical and logical failings, no small amount of the abuse heaped
upon Curtiss-Wright has been unwarranted since in many ways the
decision merely acknowledged what had long been recognized in
both theory and practice. 6° In this respect, Curtiss-Wrightwas no more
It has been argued that the Court assumed that the President had the power to effect such
an agreement absent congressional delegation and that such an assumption was central to the
Court's reasoning. See Charles J. Cooper, Comment, 47 MD. L. REV. 84, 91 n.23 (1987)
(commenting on Arthur M. Schlesinger, Jr., After the Imperial Presidency, 47 MD. L. REV. 52
(1987)).
56
THE AMERMAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1390 (3d ed. 1992).
57 See Curtiss-Wright, 299 U.S. at 316-17 (stating that external sovereignty and the capacity
of the United States to conduct foreign affairs predated the Constitution). But see id. at 320
("[L]ike every other governmental power, [the President's power in external affairs] must be
exercised in subordination to the applicable provisions of the Constitution.").
58 Id at 320.
59 Id
60 See, e.g., Kimi Lynn King and James Meernik, The Supreme Court and the Powers of the
Executive: The Adjudication of Foreign Policy, 52 POL. RES. Q. 801, 810-11 (Dec. 1999) (reviewing
all Supreme Court opinions from 1790 to 1996 and concluding that before Curtiss-Wright the
Supreme Court supported the Executive in 68.8% of national security disputes and supported
him just 69.4% of the time afterward).
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than the bearer of bad judicial tidings for Congressionalists. 61
Curtiss-Wright acknowledged longstanding legal theory and
practice in two interrelated ways. 62 First, Curtiss-Wright properly
acknowledged the existence of inherent presidential power in the
national security realm, and in so doing, it also reflected the
understanding that the President possesses greater constitutional
authority in national security affairs than he does in the domestic
63
arena.
a. Recognition of Inherent PresidentialNationalSecurity Power
The Court in Curtiss-Wright gave its imprimatur to the notion of
inherent presidential national security power. 64 Although the Court
did not need to state that President Roosevelt had the inherent
power to issue the South American embargo, it nonetheless did so.
Had subsequent courts never followed Curtiss-Wright's lead-that
creation of the embargo stemmed from "a power which does not
require as a basis for its exercise an act of Congress"-and had no
prior history existed indicating otherwise, this passage would have
been consigned for eternity to dictum status. 65 However, in light of
subsequent Supreme Court opinions, which have relied heavily upon
Curtiss-Wright and which have cited its "dictum" approvingly (albeit
short of outright endorsement), and due to the long history of

61 See, e.g., Durand v. Hollins, 8 F. Cas. 111, 112 (C.C.S.D.N.Y. 1860) (No. 4,186) ("As the
executive head of the nation, the president is made the only legitimate organ of the general
government, to open and carry on correspondence or negotiations with foreign nations, in
matters concerning the interests of the country or of its citizens."); see also Briehl v. Dulles, 248
F.2d 561, 589 (D.C. Cir. 1957), rev'd on other grounds sub nom. Kent v. Dulles, 357 U.S. 116
(1958) ("Numerous cases both before and after Curtiss-Wightsupport the proposition that the
President has broad powers in the field of foreign relations."); Sarah H. Cleveland, The Plenary
Power Background ofCurtiss-Wright, 70 U. COLO. L. REv. 1127, 1133 (1999); infra notes 68 and
103.
62 The ensuing discussion of inherent presidential powers is divided between a general
discussion of inherent powers and a discussion of the greater presidential powers in the
national security realm. Part of the reason for the bifurcated discussion of inherent powers is
that Justice Jackson, in his opinion, acknowledges the latter but not the former. Since the two
are inextricably linked,Jackson's separation of the concepts is troubling.
63 That is not to say that the President's power in national security affairs would be always
greater than in domestic affairs, only that in most exercises of constitutional power, the
President would possess greater authority in national security affairs.
64 See United States v. Curtiss-Wright, 299 U.S. 304, 319-20 (1936).
65 Id. at 320.
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exercises of inherent presidential power, it is difficult to dismiss this
66
passage out of hand.
The Supreme Court has stated that "where a decision rests on two
or more grounds, none can be relegated to the category of obiter
dictum."67 Since the Court in Curtiss-Wrightbased its decision not only

on the legitimacy of the congressional delegation, but also upon the
President's inherent national security power, Curtiss-Wright's "dictum"
affirming the existence of inherent presidential national security
power therefore carries with it considerable force. The fact that such

conceptions of Executive power also date from well before the
Founding fortifies the legitimacy of Curtiss-Wright's "dictum" all the
68
more.
During the debate over ratification of the Constitution, the future
First Chief Justice, John Jay wrote in The FederalistNo. 64 that "[a]ll
constitutional acts of power, whether in the executive or in the
judicial department, have as much legal validity and obligation as if
they proceeded from the legislature ... ."69 Such a view reflect that
the Constitution granted each branch certain independent, inherent
70
areas of authority.

66 See Lofgren, supra note 49, at 29-31.
67 Woods v. Interstate Realty Co., 337 U.S. 535, 537 (1949) (citations omitted); see generally
Note, Dictum Revisited, 4 STAN. L. REV. 509, 511 (1952). It should also be noted that in areas of
law such as national security jurisprudence, where Court opinions are few, any judicial
pronouncements are precious commodities. Therefore, in national security law, dictum
assumes greater importance than it otherwise would.
68 See Cooper, supra note 55, at 94 ("That independent Presidential action in the field of
foreign affairs is not some recent and unconstitutional aberration is demonstrated by historical
practice.); id. at 94 ("Beginning with George Washington and his unilateral neutrality
proclamation, American Presidents exercised a forceful independent role in the conduct of
foreign affairs, and they acted with secrecy when necessary."); Powell, supra note 7, at 1475
(stating that "the President possesses significant independent constitutional authority over
foreign affairs is no invention of twentieth-century executive branch apologists"); cf Cleveland,
supra note 61, at 1135 ("the doctrine of inherent plenary power articulated by Sutherland had
roots deep into the early nineteenth century").
69 THE FEDERALusT No. 64, at 362 (John Jay) (Clinton Rossiter ed., 1999) (later cited with
approval in United States v. Pink, 315 U.S. 203, 230 (1942)).
70 That the other two branches of government possess inherent powers makes a denial of
such power to the President all the less persuasive. See Marbury v. Madison, 5 U.S. (1 Cranch)
137 (1803) (recognizing the inherent power of the judiciary to conduct judicial review);
McColloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) (acknowledging the inherent power of
Congress to charter a national bank).
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Alexander Hamilton in The Federalist No. 74 was even more
explicit in describing the nature of inherent presidential national
security power:
Of all the cares or concerns of government, the
direction of war most peculiarly demands those
qualities which distinguish the exercise of power by
a single hand. The direction of war implies the
direction of common strength; and the power of
directing and employing the common strength
forms [a] vital and essential part of the definition of
71
the executive authority.
Thus, inherent presidential power was by no means a foreign
concept to the Framers, at least in the period immediately following
the Constitutional Convention.
Following ratification of the Constitution and inauguration of the
new government, President Washington set several precedents which
crystallized what had hitherto been ethereal notions of inherent
presidential power. In receiving France's Citizen Gent in 1793,
President Washington established the precedent for the President
72
recognizing foreign governments based solely on his own authority.
Similarly, by effecting Gent's recall the very next year, Washington
established the precedent for the President unilaterally ending
diplomatic relations. 73
In performing each act, President
Washington relied on the presidential powers implied in Article II's
grant of power to receive ambassadors. As has been demonstrated in
74
numerous subsequent court opinions, such United States v. Belmont,

United States v. Pink,75 and Dames & Moore v. Regan,76 acts of
71 THE FEDERALIST No. 74, at 415 (Alexander Hamilton) (Clinton Rossiter ed., 1999).
72 See DANIEL S. CHEEVER & H. FIELD HAVILAND, JR., AMERdcAN FOREIGN POLICY AND THE
SEPARATION OF POWERS 11 (1952).
For the ramifications of such actions, see WALLACE
MCCLURE, INTERNATIONAL EXECUTIvE AGREEMENTS 53 (1941) (footnote omitted) (stating that

Presidents have entered into hundreds of executive agreements involving settlement of claims
in which "the Executive may be said to have overruled the parties complainant and to have
taken the responsibility of deciding what amount should be sought in settlement of the
claim.").
73 See, e.g., GEOFFREY R. STONE ET AL., CONSTrrUTIONAL LAW § 6.1 369 (1991); 1 W.

GOLDSMrrTH, THE GROWTH OF PRESIDENTIAL POWER 412-14 (1974).
74 See 301 U.S. 324 (1937).
75 See 315 U.S. 203 (1942).
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diplomatic recognition and termination, carry with them profound
77
legal ramifications.
In 1794, during the war between Britain and France, Washington
issued under his own authority the famous Neutrality Proclamation.
It was this action that sparked the historic debate between Hamilton
and James Madison through the Pacificus-Helvidius letters, an
exchange where inherent presidential power was given its first full
public airing. Hamilton's vision in favor of inherent power carried
78
the day and has endured up to the present.
That same year, Washington also refused to submit certain
materials to the House of Representatives that pertained to the Jay
Treaty. 9 This action created the precedent for what would become
known as Executive Privilege. Assertions of inherent presidential
power over certain information would be made repeatedly by
presidents for generations before the theory was recognized formally
in United States v. Nixon.80
Nor was the First President alone in his recognition of inherent
presidential national security power. Members of the First Congress
also shared this view.81 Citing Curtiss-Wright, Professor David Currie
in his highly regarded book, The Constitution in Congress, concluded
that "the First Congress appeared to share the modern conviction
that a general authority over foreign affairs was either implicit in the
76 See 453 U.S. 654 (1981).
77 See Evan Todd Bloom, Note, The Executive Claims Settlement Power: ConstitutionalAuthority
and Foreign Affairs Applications, 85 COLUM. L. REV. 155 (1985); see also Myres S. McDougal &
Asher Lans, Treaties and Congressional-Executive or Presidential Agreements: Interchangeable
Instruments of NationalPolicy: I, 54 YALE LJ. 181, 268 (1945) ("[T] he doctrine that the Executive
had power to submit claims against foreign governments to arbitration on his own initiative
had been enunciated by Secretary of StateJefferson as early as 1793.").
78 See, e.g., GOLDSMITH, supra, note 73 at 411-12 (1974). Congress later approved the
Proclamation, establishing in the process the precedent that areas of concurrent power exist
between the political branches. The President may act first out of necessity but often the
validity of his action may depend upon subsequent congressional action. See infra note 485 and
accompanying text.
79 President's Message to the House of Representatives, Mar. 30, 1796, reprinted in 1
MESSAGES & PAPERS OF THE PRESIDENTS 1789-1897, 194-95 (J. Richardson ed. 1897) ("The
nature of foreign negotiations requires caution, and their success must often depend on
secrecy; and even when brought to a conclusion a full disclosure of all the measures, demands,
or eventual concessions which may have been proposed or contemplated would be extremely
impolitic; for this might have a pernicious influence on future negotiations, or produce
immediate inconveniences, perhaps danger and mischief, in relation to other powers.").
80 See 418 U.S. 683 (1974).
81 See DAVID P. CURRIE,THE CONSTrrUTION INCONGRESS 36 n.204 (1997); cf infra notes 124
& 125 and accompanying text.
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unpromisingly drafted specific powers or the general provision
vesting executive power in the President or inherent in the office
82
itself."
The early Supreme Court hinted at agreement with the view of the
First Congress. In the landmark decision, Marbury v. Madison, the
high court through Chief Justice Marshall noted that the President
possessed certain inherent powers. The Court stated that stated
"[b]y the Constitution of the United States, the President is invested
with certain important political powers, in the exercise of which he is
... accountable only to his country in his political character and to
his own conscience." 83 The next year, in one of the first national
security law cases, Little v. Barreme,84 the Supreme Court speaking
again through Chief Justice Marshall indicated that the existence of
inherent national security power was by no means beyond the pale:
It is by no means clear that the President of the
United States whose high duty it is to "take care that
the laws be faithfully executed," and who is
Commander-in-Chief of the armies and navies of the
United States, might not, without any special
authority for that purpose, in the then existing state
of things,
have
empowered
the
officers
commanding the armed vessels of the United States,
to seize and send into port for adjudication,
American vessels which were forfeited by being
engaged in this illicit commerce85
Therefore, it appears that during the formative years of the
Republic, notions of inherent presidential power were recognized to
varying degrees by all three branches of government.
The
importance of such interpretations by the Founders cannot be
overstated. In Burrow-Giles Lithographic Co. v. Sarony, the Supreme
Court declared that:
"[t]he construction placed upon the
Constitution . . . by the men who were contemporary with its
formation.., is of itself entitled to very great weight, and when it is
82 See CURRIE, supra note 81, at 36 n. 204.
83 5 U.S. (1 Cranch.) 137, 165-66 (1803).
84 6 U.S. (2 Cranch) 170 (1804).
85 See id. at 177.
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remembered that the rights thus established have not been disputed
86
during a period of nearly a century, it is almost conclusive."
The role of custom cemented the notion of inherent presidential
power as all three branches generally followed Washington's
conception of the office's authority. Although the Court recognized
rather modest inherent domestic powers in the late nineteenth
century,8 7 inherent national security power was not given explicit
Court sanction until Curtiss-Wright.88 Thus, the notion of inherent
presidential powers was not created by Curtiss-Wright but merely
acknowledged by it.
b. Recognition of the External/InternalDichotomy
While acknowledging the existence of inherent presidential
national security power, Curtiss-Wright also recognized the related
notion that the President has greater authority in national security
affairs than in domestic affairs. Although Justice Sutherland failed to
justify the dichotomy in such terms, the distinction is at least partly a
product of the notion that Article II's grant of Executive power
carries within it some degree of non-textual national security power
of the type discussed by Locke, Montesquieu, De Lolme, and
Blackstone. 89 Professor Quincy Wright, in his classic work, The
Control of American Foreign Relations, aptly sums up this view: "[W] hen
the constitutional convention gave 'executive power' to the
President, the foreign relations power was the essential element in the
86 111 U.S. 53, 57 (1884); see alsoJ.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394,
412 (1928) (declaring through ChiefJustice Taft that "contemporaneous legislative exposition
of the Constitution when the founders of our Government and the framers of our Constitution
were actively participating in public affairs . . . fixes the construction to be given to its
provisions"); Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 621 (1842) (concluding that
.contemporaneous exposition [of the Constitution]" by the Framers bolsters long acquiescence
in construction).
87 See TRIBE, supra note 18, at 243; In re Debs, 158 U.S. 564, 586 (1895) (recognizing that
the United States government, acting through the Executive Branch may remove from the
highways things that obstruct the mails or interstate commerce); Cunningham v. Neagle, 135
U.S. 1, 64 (1890) ("the rights, duties, and obligation growing out of the Constitution itself, our
internationalrelations,and all the protection implied by the nature of the government under the
Constitution") (emphasis added). Cf Marbury v. Madison, 5 U.S. (1 Cranch.) 137 (1803).
88 See TRIBE, supra note 18, at 353 & n.1.
89 See infra notes 104-110 and accompanying text. To be sure the Framers did not
completely embrace these models of Executive power. They placed a number of powers
traditionally thought to be Executive in nature with Congress. These include the power to
declare war and a portion of the treaty-making power.
See also notes 177-182 and
accompanying text.
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grant . . .".90 In effect, within Article II there exists a reservoir of
inherent power, which primarily includes national security authority.
This reservoir, while far from providing limitless authority to the
President, does nonetheless give him an extra boost of constitutional
power and flexibility when he acts in national security affairs. At the
same time, when the President is acting in domestic affairs, he
cannot draw upon these powers and as such his authority in this area
is diminished accordingly. Because of the President's inherent
power in the national security realm, presidential power in national
security affairs is more expansive than in domestic affairs. 91
Therefore, the relationship between an acknowledgment of greater
presidential power in national security affairs and the existence of
92
inherent presidential power is an intimate one.
Curtiss-Wright's recognition of the national security/domestic
affairs dichotomy is especially important since, in Youngstown, Justice
Jackson failed to incorporate this distinction explicitly within his
model, though he obliquely acknowledged it at other points in his
opinion.
Curtiss-Wright's recognition of inherent presidential
national security power is made all the more important because
Justice Jackson openly rejected the existence of such power. Thus,
the strengths of Curtiss-Wrightin many respects reflect the failings of
Youngstown.
When Justice Sutherland concluded that national security and
domestic affairs are different, he was entirely correct, just not for the
reasons he gave. 93 The reason the two types of power are different,
the reason why national security occupies its own unique legal plane,
is not for the policy reasons given by Justice Sutherland-though they
may carry some legal authority insofar as they were factors
considered by the Framers when drafting the Constitution-it is
because the law of international relations is distinct from that of
90 QUINCY WRIGHT, THE CONTROL OF AMERICAN FOREIGN RELATIONS 147 (1922) (emphasis
added).

See also Louis HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 43 (1st ed. 1972)

("The executive power . .. was not defined because it was well understood by the Framers
raised on Locke, Montesquieu and Blackstone.") (footnote omitted).
91 If, on the other hand, the President has no inherent power, then strictly speaking his
actions can only have legal authority when he acts pursuant to his explicit constitutional duties
or congressional delegation. Such a modest view of Presidential power has not been borne out
by either caselaw or historical practice. See generally Part I.B.1.

92 See Robinson, supra note 18, at 114.
93 Cf T.S. ELIOT, MURDER IN THE CATHEDRAL 44 (1st ed. 1935) ("The last temptation is the

greatest treason: To do the right deed for the wrong reason.").
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municipal law. Dualist international relations theory teaches that
international and municipal law are fundamentally distinct. 94 In fact,
the notion that the international arena constitutes a separate legal
regime is reflected in the text of the Constitution. Article I, section 8
provides that Congress is granted the power to "define and punish
Piracies and Felonies committed on the high Seas, and Offences
95
against the Law of Nations."
The President is therefore not uniquely granted greater leeway in
national security affairs because he is the primordial embodiment of
the nation's sovereignty in international affairs, but because he is the
Executive and as such is the nation's agent in the unique legal realm
which comprises the Law of Nations. 96 In this capacity he possesses
94 The national security/domestic distinction is mirrored by the "dualist" concept of
international law, which separates international law from domestic law. For a modern
discussion of "dualist" thinking, see, for example, MARK W. JANIS, AN INTRODUCTION TO
INTERNATIONAL LAW 85 (3d ed. 1999) ("The prevalent theoretical approach to the relationship
between international and municipal law is called dualist. It views any national legal system and
the international legal system as separate and discrete entities, each with its own power to settle
the effect any rule of law might have within it."). Cf Miller v. United States, 78 U.S. (11 Wall.)
268, 315 (1870) (concluding that the war power is subject to different considerations than the
municipal power of the United States government and "is subject to no limitations except such
as are imposed by the law of nations in the conduct of war...";John Quincy Adams, 12 REG.
DEB. 4037-38 (1836)
There are, then, in the authority of Congress and in the Executive,
two classes of powers altogether different in their nature and often
incompatible with each other - war power and peace power. The peace
power is limited by regulations and restricted by provisions prescribed
within the Constitution itself. The war power is limited only by the laws
and usages of nations.
95 U.S. CONST. art. I, § 8, cl. 10 (emphasis added). See also id at art. III, § 2 (providing
jurisdiction for the Supreme Court to hear cases involving the Constitution, the laws of the
United States and treaties). In part, because of the priority national security enjoys, the
Constitution as a whole has been viewed as bifurcated. See e.g. Home Bldg. & Loan Ass'n v.
Blaisdell, 290 U.S. 398, 426 (1934) (drawing a distinction between the Constitution during
peacetime and the "fighting constitution."); Miller v. United States, 78 U.S. (11 Wall.) 268, 315
(1870) (concluding that the war power is subject to different considerations than the
municipal power of the United States government and "is subject to no limitations except such
as are imposed by the law of nations in the conduct of war.. "; RossrrER & LONGAKER, supra
note 15, at 129 (stating that there "seem [s] to be two Constitutions-one for peace, the other
for war.").
96 See, e.g., HENKIN, supra note 15, at 235 (stating that the President "is the direct and the
principal repository of international obligations of the United States"; see also CORWIN, supra
note 54, at 236. ("[F]rom the first it has devolved upon [the President] to protect American
rights and to discharge American duties under the law of nations .... ."); GOLDSMITH, supra
note 73, at 403 (quoting Alexander Hamilton in the first Pacifwus letter: "While . . . the
Legislature can alone declare war... it belongs to the 'executive power' to do whatever else the
law of nations... enjoin[s] in the intercourse of the United States with foreign Powers.") cf
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great power in his own right and can also have his power greatly
enhanced through congressional delegation.
It should be
remembered that the national security sphere is a distinct legal realm
not just for the President, but also for Congress. 97 In national
security affairs, the national legislative power has greater elasticity
than in domestic affairs. 98 For example, Congress may delegate more
authority to the President in a national security context.9 9 That is not
to say of course that the Constitution does not apply in national
security affairs, only that national security affairs possess a unique
valence. 100
Exercises of national security power under the
Constitution are given wider berth by the courts not because the Law
of Nations distorts the Constitution or involves extraconstitutional
powers, but because the Constitution recognizes the Law of Nations
as a unique legal realm' 0 1 and grants the federal governmental
organs sufficient authority in that realm to fulfill their
responsibilities. Instead of basing the national security/domestic
distinction on long-standing practice and theory, the Court in CurtissWright based the distinction on Justice Sutherland's novel and
Youngstown Sheet and Tube v. Sawyer, 343 U.S. at 635-36 (Jackson, J., (concurring)) ("When
the President acts pursuant to an express or implied authorization of Congress, .. . may he be
said (for what it may be worth) to personify the federal sovereignty." (footnote omitted)).
97 See FIRST USE OF NUCLEAR WEAPONS 96 (Peter Raven-Hansen ed. 1987) (quoting
ProfessorJohn Norton Moore who remarked: "Congress is given certain additional power in
the international area... [such] as the power to punish offenses against the law of nations.").
98
The view that laws governing national security affairs are held to a more liberal standard
with respect to the nondelegation doctrine predates Curtiss-Wrightby centuries. See M.J.C. VILE,
CONSTrrUTIONALISM AND THE SEPARATION OF POwERS 60-61 (1967) (concluding that "Locke
realized, as did others, before him [that] . . . [i]n matters of war, and of treaties with foreign
powers, it was not possible, and still is not possible today, to subject the government to the sort
of prior control that is possible in domestic matters."). See also, e.g., Field v. Clark, 143 U.S. 649,
691 (1892) (delegating to the President the power to suspend provisions of the Tariff Act of
1890).
99
See infra notes 103 and 136 (discussing the case law reflecting Congress' greater ability to
delegate within the national security realm). The Supreme Court has also ruled that Congress
may delegate more power where the recipient of the delegated authority possesses
independent powers in the area. See United States v. Mazurie, 419 U.S. 544, 556-57 (1975).
As a practical matter, the rationale why Congress may delegate more power to the President
under the aegis of national security is also undergirded by the fact that national security is the
highest priority for any nation. See Haig v. Agee, 453 U.S. 280, 307 (1981) ("It is 'obvious and
unarguable' that no governmental interest is more compelling than the security of the
Nation.") (quoting Aptheker v. Secretary of State, 378 U.S. 500, 509 (1964)).
100 See, e.g., WiLLIAM H. REHNQUIST, ALL THE LAWS BUT ONE 218 (1998) ("Without question
the government's authority to engage in conduct that infringes civil liberty is greatest in time of
declared war.").
101 See e.g., U.S. CONST. art. I, § 8, cl. 10 (granting Congress the power to define and punish
felonies committed on the high seas and offences against the Law of Nations).
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fundamentally unsound rationale. In effect, the Court stumbled over
the correct rule of law quite by accident.
Although the Court's reasoning was dubious, it did not, as many
have contended, create an artificial distinction between the two types
of constitutional power. 0 2 The theoretical distinction between
Executive exercises of national security and domestic power predates
Curtiss-Wright by two hundred and fifty years. Curtiss-Wright simply
affirmed what by the mid-1930s had been a long-recognized
10 3
distinction in legal circles.
102See e.g.,

Louis FISHER,

PRESIDENTIAL WAR POWER

59 (1995)

(criticizing Justice

Sutherland for "drawing such a bright line between external and internal affairs").
103
The Supreme Court had long upheld extensive delegations to the President in national
security affairs before Curtiss-Wright. See, e.g., The Aurora v. United States, 11 U.S. (7 Cranch)
382 (1813); The Thomas Gibbons, 12 U.S. 421, 429 (1819). Similarly broad delegations with
respect to tariffs had also been upheld in Field v. Clark, 143 U.S. 649, 690 (1892) and Hampton
& Co. v. United States, 276 U.S. (8 Cranch) 394 (1928). For a more general discussion on
broad pre-Curtiss-Wrightpresidential authority in national security affairs, see Monaghan, supra
note 18, at 47-48 ("[F]rom the beginning, virtually everyone recognized that in foreign affairs
the President enjoys a freedom of movement and authority quite different from that in the
domestic realm."); James W. Garner, Editorial Comment, Executive Discretion in the Conduct of
Foreign Relations, 31 Am. J. INT'L LAW 289, 290 (1937) (stating in a discussion about CurtissWright that "[f]rom the beginning, American statesmen and writers on constitutional law have
emphasized the dominating role which [the President] plays in the determination of our
foreign policy and the wide discretion which he enjoys in the exercise of his power in virtue of
the Constitution, the statutes and custom.").
Neither did Curtiss-Wright inaugurate presidential initiative in national security affairs.
Critics of Curtiss-Wight have somewhat exaggerated its effect on the President's national
security powers.
While the decision has admittedly not discouraged Executive
advenmresomeness, see, e.g., David Gray Adler, Foreign Policy and the Separation of Power: The
Influence of the Judiciary, in JUDGING THE CONSTITUTION: CRITICAL

ESSAYS ON JUDICIAL

LAWMAKING 159 (Michael W. McCann & Gerald L. Houseman eds., 1989) ("There can be little
doubt that the opinion in United States v. Curtiss-WrightExport Corp. in 1936 has been the Court's
principal contribution to the growth of executive power over foreign affairs. . . ."), it did not
itself spawn unfettered presidential national security power. See Lofgren, supra note 49, at 29
(stating that expansive notions of Executive national security power were upheld without
Curtiss-Wright); see also David E. Haight & Larry D. Johnston, The President and ForeignAffairs in
THE PRESIDENT: ROLES AND POWERS 311 (David E. Haight & Larry D. Johnston eds., 1965)
("From the beginning of the Republic, the unity and energy of the presidential office, its
capacity for secrecy and dispatch, its continuity, and its ready access to information have tended
to favor presidential rather than congressional power where international affairs are
concerned. The Supreme Court has given strong backing to presidential authority; in United
States v. Curtiss-Wright. . . ."); Walter LaFeber, The Constitution and United States ForeignPolicy: An
Interpretation,74J. AM. HIST. 695, 696 (1987) (stating that Curtiss-Wright"only affirmed behavior
that had long been practiced. Imperial presidencies, weak congresses, and cautious courts...
appeared at the turn of the century."); cf EUGENE V. RosTow, PRESIDENT, PRIME MINISTER, OR

CONSTITUTIONAL MONARCH? 9 (1990) ("[Slince the time of George Washington, Presidents
and Congress have conducted America's foreign policy in roughly the same pattern of
constitutional usage."); ABRAHAM D. SOFAER, WAR, FOREIGN AFFAIRS AND CONSTITUTIONAL

POWER: THE ORIGINS 127 (1976) ("Much that is written on the war and foreign-affairs powers of
the President and Congress of the United States either asserts or assumes dramatic changes in
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In the seventeenth century, John Locke, in his Second Treatise of
Civil Government, distinguished between three types of power
exercised by the English Crown: executive, legislative and
"federative. ' 10 4 The latter, Locke contended, involved the "Power of
War and Peace, Leagues and Alliances, and all the Transactions, with
105
all Persons and Communities without the Commonwealth."
"Federative" power was therefore "distinct" from "executive" power
even though the two powers were "almost always united" in the
English Crown.10 6 Similarly, Montesquieu, 10 7 Blackstone, 10 8 and De

the relative power and conduct of these two branches over the course of American history....
The framework for executive-congressional relations [in this area] . . . differs more in degree
than in kind from the present framework.").
A review of constitutional authorities reinforces this view. See Reports and Opinions While
Secretary of State, in 3 THE WRITINGS OF THOMAS JEFFERSON 1, 16 (Albert Bergh ed., 1907)
(quoting Thomas Jefferson in 1790 as stating that "[t]he transaction of business with foreign
nations is executive altogether .... Exceptions are to be construed strictly.") (emphasis added);
ALEXANDER HAMILTON, PacqicusNo. 1, in 4 THE WORKS OF ALEXANDER HAMILTON 432, 432-44

(Henry Cabot Lodge ed., 1904) (ed. 1971) (quoting Hamilton's 1793 Pacificus letters outlining
the broad extent of presidential power in the national security realm); HENRY CAMPBELL BLACK,
HANDBOOK OF AMERICAN CONSTITUTIONAL LAW 109 (1895) (stating that Article II "invests the
federal executive with entire control over the foreign relations of the United States");
WOODROW WILSON, CONSTITUTIONAL GOVERNMENT IN THE UNITED STATES 77 (1917)

("The

initiative in foreign affairs, which the President possesses without any restriction whatever, is
virtually the power to control them absolutely.") (emphasis added); EDWARD S. CORWIN, THE
PRESIDENT'S CONTROL OF FOREIGN RELATIONS 207 (1917) (stating that "the net result of a

century and a quarter of contest for power and influence in determining the international
destinies of the country remains decisively and conspicuously in favor of the President");
WRIGHT, supranote 90, at 267 (1922) ("The President as Chief Executive, Commander in Chief
and the representative organ, seems to have sufficient power to make all political decisions in
foreign affairs not exclusively vested in Congress or the treaty making power and not
conflicting with international law, treaty, or existing act of Congress."); JOHN HOLLADAY
LATANE, THE CONSTITUTION AND FOREIGN RELATIONS 34 (1931)

("It will thus be seen that the

President has almost unlimited discretionary powers in the general conduct of foreign
relations.").
104 SeeJOHN LOCKE, THE SECOND TREATISE OF CIVIL GOVERNMENT 190 (Mark Goldie ed.
1997) (1698).
105 See id.
106 See id. See also 1 WILLIAM BLACKSTONE, COMMENTARIES *246 (1765) ("The rights, the

powers, the duties, and the privileges of embassadors are determined by the law of nature and
nations, and not by any municipal constitutions.").
107 BARON DE MONTESQUIEU, THE SPIRIT OF THE LAWS 185 (1748) ( ("In every government

there are three sorts of power: the legislative; the executive, in respect to things dependent on
the law of nations; and [the judiciary power] ....By virtue of the first, the prince or magistrate
enacts temporary or perpetual laws, and amends or abrogates those ...already enacted ....
[through executive power the prince or magistrate] makes peace or war, sends or receives
embassies, establishes the public security, and provides against invasions.").
108 BLACKSTONE, supra note 106, at *253 ("[R]especting the nation's intercourse with
foreign nations; [the king] is considered as the delegate or representative of his people.").
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Lolme' 0 9 in their conceptions of Executive power also separated what
is known today as national security affairs from domestic affairs.
Executive power as it was understood in the late eighteenth century
involved at its core national security power. 110
The national security/domestic distinction is reflected in the text
of the U.S. Constitution which relied in no small measure upon the
writings of the four men."' Any cursory review of Article II of the
Constitution reveals that the affirmative grants of power to the
Executive are much more substantive in the area of national security
affairs than in domestic affairs.11 2 Under Article II, the President can
affirmatively affect domestic policy only through the Appointments
Clause or by making recommendations through the state of the
Union. Even then his influence is only indirect. 113 The President
may make inquiries of department heads, may pardon federal
lawbreakers and may use his veto to negotiate for changes in
legislation, but again the President from a legal standpoint plays only
a reactive role in the policy/lawmaking process. The rest of Article II
simply describes the President's responsibilities. For example, the
President is required to faithfully execute the laws, 114 take the Oath
116
of Office1 15 and provide a state of the Union.
In national security affairs, on the other hand, the President is
given far more policy-oriented discretion and legal authority than in
109 J.L. DE LOLME, THE CONSTITUTION OF ENGLAND 72-73 (Arno Press 1979)

(1784)

(stating that the King is "the generalissimo of all sea or land forces ... [and] with regard to
foreign nations, the representative and depository of all the power and collective majesty of the
nation").
110 See, e.g., WRIGHT, supra note 90, at 147; HENKIN, supra note 90, at 43.

See also

Theophilus Parsons, The Essex Result, THE POPULAR SOURCES OF POLITICAL AUTHORITY 337

(1966) (quoting a 1778 tract separating the external from the internal aspect of Executive
power).
111 See, e.g., WRIGHT, supra note 90, at 135. See also Robert F. Turner, The Power of the Purse
in THE CONSTITUTION AND NATIONAL SECURITY 76 (Howard E. Shuman & Walter R. Thomas

eds. 1990) (stating the Framers were greatly influenced by Locke, Montesquieu and Blackstone,
each of whom each placed responsibility for external affairs with the executive).
112 See supra note 41.
113 See, e.g., ALFRED GONKLING, THE POWERS OF THE EXECUTIVE DEPARTMENT 54-58 (1866)

("with the exception of the military authority conferred upon the president by constituting him
commander-in-chief, not one of the designated powers, unless, perhaps, the power of
appointment, is in its nature executive... [there is] the distinction ... between the powers and
duties of the president"); TRIBE, supra note 18, at 213.
114 See U.S. CONsT. art. II, § 3.
115 See id. at art. II § 1, cl. 8.
116 See id. at art. II, § 3.

Journalof Law & Politics

[Vol.XVI:I

domestic affairs. He is Commander in Chief of the armed forces, 117
he can make treaties subject to the advice and consent of the
Senate, 1 8 and he can appoint and receive ambassadors. 119
The national security/domestic distinction is also reflected
implicitly within the definition of Executive power. Article II of the
Constitution states that "The executive Power shall be vested in a
President . . ." As alluded to above, it was understood from the

Framers' view of Executive power that the principal element of
120
Executive power was the power over international relations.
The difference between national security and domestic affairs was
noted not only with respect to Executive power but also when the
President and Congress act together in national security affairs
through congressional delegation. In The FederalistNo. 23, Hamilton
noted that the instability of the international system required
legislation providing the President with the utmost flexibility. He
said:
The authorities essential to the care of the
common defense are these: to raise armies; to build
and equip fleets; to prescribe rules for the
government of both; to direct their operations; to
provide for their support. These powers ought to
exist without limitation.... The circumstances that
endanger the safety of nations are infinite, and for
this reason no constitutional shackles can wisely be
imposed on the power to which the care of it is
committed.121

In The Federalist No. 75, Hamilton again noted the difference
between national security and domestic affairs. He wrote that the

117 See id. at art. II, § 2, cl. 1. Although the scope of the Commander in Chief Clause was
more narrow at the time of the Founding, it nonetheless provided the President with the
discretion at least to maintain tactical command over the armed forces.
118 See id. at art. II, § 2, cl. 2.
119 See id.

120 See, e.g., HENKIN, supra note 90 at 43 (1st ed. 1972) ("The executive power.., was not
defined because it was well understood by the Framers raised on Locke, Montesquieu and
Blackstone.").
121 THE FEDERALIST No. 23, at 121 (Alexander Hamilton) (Clinton Rossiter ed., 1999).
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power to conduct foreign relations "seems to form a distinct
department.. ."122
Following Ratification, the national security/domestic distinction
was recognized regularly by government officials and commentators
in the century and a half leading up to Curtiss-Wright. Thomas
Jefferson, as the First Secretary of State, reflected on the national
security power of the Executive in 1790. He wrote that "[t]he
transaction of business with foreign nations is executive altogether.
It belongs, then, to the head of that department, except as to such
1 23
portions of it as are specially submitted to the Senate."
During the First Congress, the dichotomy was demonstrated by
the fact that the President exercised greater control over the national
security departments (State and War) than he did the other
departments. 124 For example, when the First Congress passed the
statute creating the Department of the Treasury, the law stated that
the Secretary was required to make frequent reports to Congress.
On the other hand, the statute establishing the Department of
Foreign Affairs (the precursor to the State Department), provided
that "the Secretary . . . shall conduct the business of the said

department in such manner as the President of the United States
125
shall from time to time order or instruct."
The nation's First Chief Justice, John Jay, while riding circuit,
reaffirmed the difference between national security and domestic
affairs. He concluded that municipal and international law were in
126
fact "distinct."'
122 THE FEDERALIST No. 75, at 419 (Alexander Hamilton) (Clinton Rossiter ed., 1999).
123 Reports and Opinions while Secretary of State, in 3 THE WRITINGS OF THOMAS
JEFFERSON, supranote 103, at 16.
124 See WESTEL WILLOUGHBY, PRINCIPLES OF THE CONSTITUTIONAL LAW OF THE UNITED

STATES 620 (2d ed. 1938); Turner, supra note 111, at 77. See also JAMES THOMAS FLEXNER,
GEORGE WASHINGTON AND THE NEW NATION (1783-1793) 215 (1969) ("Washington did not

hesitate to assert his primacy in diplomatic affairs."); GLENN A. PHELPS, GEORGE WASHINGTON
AND AMERICAN CONSTITUTIONALISM 153 (1993) (contrasting President Washington's general
deference to Congress in domestic matters with his approach to "foreign and military affairs"
where he accepted a "much more activist notion of presidential power").
125 1 Stat. 28-29 (1789).
126 See Trial of Gideon Henfield (C.C.D. Pa. 1793) (charge to the grand jury by CJ. Jay),
reprinted in

FRANCIS

WHARTON,

STATE

TRIALS

OF THE

UNITED

STATES

DURING

THE

ADMINISTRATIONS OF WASHINGTON AND ADAMS 49, 62 (Philadelphia, Carey & Hart 1849).
Moreover, as the First Chief Justice and one of the three authors of The FederalistPapers,Jay's
words, like the actions of Washington and those of the First Congress, are generally given
additional deference by the courts. See, e.g., Burrow-Giles Lithographic Co. v. Sarony, 111 U.S.
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In 1829, William Rawle wrote in his treatise on constitutional law:
"On a full view of the powers and duties of the president, the reader
will probably perceive that they are of more importance in respect to
foreign relations than to the internal administration of
government." 127 Alexis de Tocqueville, in his great work Democracy in
America, described the latent strength of the President's national
security powers and submitted that "[i]t is generally in its relations
with foreign powers that the executive power of a nation has the
chance to display skill and strength." 128 Thirty years, later, the same
distinction was acknowledged by John Norton Pomeroy. Of the
[b]y far the
President's "express affirmative grants of power ....
most important function... is that which relates to the management
of foreign affairs. '129 That same view was later reaffirmed by
numerous other authorities in the years before Curtiss-Wright,
including James Bryce, 130 Clarence Berdahl, 131 Quincy Wright, 132 and
133
Norman Small.
The distinction between the President's national security powers
and his domestic powers had, therefore, been long established by the
time Curtiss-Wright was decided. 3 4 The case merely gave explicit
53, 57 (1884) ("[t]he construction placed upon the constitution ... by the men who were
contemporary with its formation ... is of itself entitled to very great weight.").
127 See WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA

193 (2d ed. 1829).
128

ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 126 (J.P. Mayer ed., 1969) (1848).
129 JOHN NORTON POMEROY, AN INTRODUCTION TO THE CONSTITUTIONAL LAW OF THE
UNITED STATES 420-21 (1879).
130 See 1 JAMES BRYCE, THE AMERICAN COMMONWEALTH 50

(1888) (stating that the
President in "foreign policy, retains an unfettered initiative," whereas "[tihe domestic authority
of the president is in time of peace very small").
131 See CLARENCE A. BERDAHL, WAR POWERS OF THE EXECUTIVE IN THE UNITED STATES 25

(1921) (discussing the State Department "as having a special status, as being more directly
subject to the control of the President than any other department").
132 SeeWRIGHT, supra note 90, at 140-41 ("the political functions of the executive are largely
in the field of foreign relations").
133 See NORMAN J. SMALL, SOME PRESIDENTIAL INTERPRETATIONS OF THE PRESIDENCY 55

(1932) ("Of the numerous duties which have been assigned to the President, perhaps no one
of them may be considered as more truly executive in character than his task of conducting the
relations of his country with foreign governments.").
134 See McDougal & Lans, supra note 77, at 253 (stating that Curtiss-Wright merely
"summarized th[e] cumulative historical record" in concluding that Congress may delegate
more power to the President in the national security realm).
Nonetheless many esteemed commentators persist in contesting the national
security/domestic dichotomy. Some such as Professor Tribe, argue that "the more foreign and
domestic spheres tend to merge, the more this principle [of distinction] will apply to all
executive action." TRIBE, supra note 18, at 213. The stubborn fact remains that the courts
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judicial imprimatur 35 to what had long since been recognized by
themselves have shown no inclination whatsoever to merge the two. See, e.g., infra note 136.
Moreover, the two spheres can indeed be delineated by following criteria taken from Justice
Jackson's concurrence. See infra notes 452-464 and accompanying text. In the end, despite his
misgivings about the distinction, Professor Tribe himself acknowledges the viability of the
national security/domestic dichotomy. "The constitutional role for the Executive in domestic
matters is thus largely ancillary to that of Congress," TRIBE, supra note 18, at 213, while "the
Constitution plainly grants the President the initiative in matters directly involved in the
conduct of diplomatic and military affairs." Id. at 219.
Other noted authorities argue that distinguishing between national security and domestic
affairs is "artificial." See, e.g., FISHER, supra note 15, at 182. Dr. Fisher attempts to bolster his
argument by quoting Presidents Bush and Clinton as they discuss the blurring of national
security and domestic affairs. The public remarks of two presidents, however, carry little
persuasive legal authority (unless arguably they were signing statements or public
proclamations about executive orders, of which these were neither), and they certainly do not
trump the Supreme Court's repeated pronouncements to the contrary. See. e.g., infranote 136.
Still others contend that the nondelegation doctrine is as promiscuous in domestic affairs
as it is in national security affairs and that such a distinction has outlived its usefulness. See
FRANCIS D. WORMUTH & EDWIN B. FIRMAGE, To CHAIN THE DOG OF WAR 214 (2d ed. 1989). But
seeJohn Norton Moore, The Justiciabilityof Challenges to the Use of MilitaryForces Abroad, 10 VA.J.
INT'L LAW 85, 93 (1969) (stating that Curtiss-Wright established a tradition of far reaching
congressional power to delegate authority to the President in national security affairs); Harry
Willmer Jones, The President, Congress, and Foreign Relations, 29 CAL. L. REV. 565, 575 (1941)
(Curtiss-Wright withdraws "virtually all constitutional limitation upon the scope of congressional
delegation of power to the President to act in the area of international relations."). They
ignore the fact that the Supreme Court time and again has distinguished between the two kinds
of power in the delegation context. See infra note 136. Moreover, unlike domestic delegation,
no national security delegation has ever been struck down.
See Louis HENKIN,
CONSTITUTIONALISM, DEMOCRACY, AND FOREIGN AFFAIRS 77 (1990).
Finally, critics of Curtiss-Wight contend that Curtiss-Wright created the national
security/domestic distinction to distinguish the case from two recent cases involving domestic
delegation issues. See, e.g., MICHAEL J. GLENNON, CONSTITUTIONAL DIPLOMACY 18 (1990)
(stating that the national security/domestic distinction was made to separate Curtiss-Wright
from Panama Refining Co. v. Ryan and Schechter Poultry Corp. v. United States, the only two cases
ever to strike down laws through the nondelegation doctrine). The argument continues that
since delegation was the backbone of the distinction, and since the doctrine today is essentially
moot, then the entire rationale for the distinction is gone. First, as was discussed earlier,
Curtiss-Wright merely recognized long-standing practice, see supra Part I.B.l.b., it did not create
the distinction. Therefore, even if Curtiss-Wright's rationale for the distinction were to
disappear, the distinction would have legal validity independent of Curtiss-Wright'sshaky logical
foundation. Moreover, the national security/domestic distinction has been adopted by the
courts in contexts not involving the nondelegation doctrine, thus reflecting the explicit
recognition of the distinction's deep roots.
Ultimately, Professor Ely reached the proper conclusion by stating that "sensible or not, the
Court unmistakably said the delegation doctrine applies less forcefully to foreign affairs cases,
and in 1965, in Zemel v. Rusk, the Court, in an opinion by ChiefJustice Warren, cited this aspect
of Curtiss-Wrightwith approval." SeeJOH-N HART ELY, WAR AND RESPONSIBILITY 24 (1993).
135 Other cases had hinted at the distinction, but had not explicitly stated it. See, e.g.,
Cunningham v. Neagle, 135 U.S. 1, 64 (1890) ("the rights, duties, and obligation growing out
of the Constitution itself, our internationalrelations, and all the protection implied by the nature
of the government under the Constitution.") (emphasis added); Kennett v. Chambers, 55 U.S.
(14 How.) 38, 51 (1852) (describing the Executive Branch as "that department of our
government exclusively which is charged with our foreign relations."); Durand v. Hollins, 8 F.
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commentators as a fundamental legal distinction. In the years since
Curtiss-Wright, the external/internal distinction has been reiterated
on numerous occasions by the courts 136 and is now generally
13 7
accepted in the national security law field.
Little doubt exists that in the wake of Curtiss-Wright, the national
security/domestic distinction has become more pronounced in
practice. It is a mistake, however, to characterize the distinction as
springing Athena-like from the head of Justice Sutherland. If one
wishes to discover the origin of the distinction in constitutional
theory, it lies more with John Locke than with George Sutherland.
For all its faults, Curtiss-Wright does have the advantage of
recognizing legitimate long-standing views of Executive power in two
interrelated ways: by acknowledging the existence of inherent
presidential national security power and by recognizing the national
security/domestic dichotomy. The significance of Curtiss-Wright's
Cas. 111, 112 (C.C.S.D.N.Y. 1860) (No. 4,186) ("As the executive head of the nation, the
president is made the only legitimate organ of the general government, to open and carry on
correspondence or negotiations with foreign nations, in matters concerning the interests of the
country or of its citizens.") (emphasis added).
13 6
For Curtiss-Wright'sprogeny regarding the expansive nature of congressional delegation
in a national security context, see, e.g., Clinton v. City of New York, 524 U.S. 417, 445 (1998)
(citing Curtiss-Wright and stating that "this Court has recognized that in the foreign affairs
arena, the President has 'a degree of discretion and freedom from statutory restriction which
would not be admissible were domestic affairs alone involved'"); Sale v. Haitian Centers
Council, Inc., 509 U.S. 155, 188 (1993) (citing Curtiss-Wright and stating that "Acts of Congress
normally do not have extraterritorial application unless such an intent is clearly manifested.
That presumption has special force when we are construing treaty and statutory provisions that
may involve foreign and military affairs for which the President has unique responsibility.");
Rostker v. Goldberg, 453 U.S. 57, 66 (1981) (stating that with respect to military affairs
Congress "is permitted to legislate both with greater breadth and with greater flexibility");
Zemel v. Rusk, 381 U.S. 1, 17 (1965) ("Congress--in giving the Executive authority over
matters of foreign affairs-must of necessity paint with a brush broader than that it customarily
wields in domestic areas"); Lichter v. United States, 334 U.S. 742, 778-79 (1948) ("A
constitutional power implies a power of delegation of authority under it sufficient to effect its
purposes. . . . [Such power] is especially significant in connection with constitutional war
powers under which the exercise of broad discretion as to methods to be employed may be
essential to an effective use of its war powers by Congress"); Ex parte Endo, 323 U.S. 283, 298
(1944) (citing Curtiss-Wright and stating that "[b]road powers frequently granted to the
President or other executive officers by Congress so that they may deal with the exigencies of
war time problems have been sustained.").
137 See, e.g., RESTATEMENT (THIRD) OF FOREIGN RELATIONS L.Aw § 1 note 2 (1986) ("In
domestic affairs, Presidential action can be seen as a source of law primarily as he exercises
authority delegated to him by Congress, and secondarily insofar as some law-making is inherent
in the interpretation and execution of laws. In foreign affairs, however, the President is clearlya
separate source of law since he makes treaties.. .") (emphasis added); HENKIN, supranote 15,
at 293 ("Distinctions between foreign and domestic matters permeate the law, and the courts
tend to uphold them as rational and reasonable").
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accuracy on these two points will be demonstrated later in the
discussion of the faults of Justice Jackson's concurrence in
Youngstown. For, to a great extent, Youngstown's weaknesses are
Curtiss-Wright'sstrengths and vice versa.
2. The Weaknesses of Curtiss-Wright
Although Curtiss-Wright is the most cited case involving the
constitutional allocation of national security powers, 138 it has been
excoriated by authorities in the field.1 39 Although a full rehashing of
138 See Adler, supra note 15, at 25. Cf Sotirios A. Barber, The Supreme Court and Congress's
Responsibilities in Foreign Affairs, in TAKING THE CONSTITUTION SERIOUSLY 231-37 (Gary L.
McDowell ed., 1981) (stating that Curtiss-Wright is "the Supreme Court's most famous
pronouncement on the nature, constitutional status, and distribution of the foreign affairs
power among the branches of our government.").
139 See e.g., FISHER, supra note 102, at 57 (1995) (describing Curtiss-Wright as a "badly
reasoned, badly grounded decision"); KOH, supra note 2, at 94 (discussing the case's "obvious
defects"); Adler, supra note 15, at 25 (stating that "Sutherland strayed from the issue and, in
some ill-considered dicta, imparted an unhappy legacy"); Harold G. Maier, Curtiss-WrightExport
Corp., in OXFORD COMPANION, supra note 18, at 69 (discussing the controversy surrounding the
opinion); Glennon, Two Views, supra note 2, at 13 (discrediting the Curtiss-Wright opinion);
Transmittalof Executive Agreements to Congress: Hearingson S. 596 Before the Senate Comm. on Foreign
Relations, 92d Cong., 26 (1971) (testimony of Alexander Bickel) (commenting of Curtiss-Wright
that its "almost regal conception of the President's independent role in foreign affairs... never
had any warrant in the Constitution, is wrong in theory and unworkable in practice."); Philip B.
Kurland, The Impotence of Reticence, 1968 DUKE L.J. 619, 622-23 (1968) (concluding that the
bases for presidential control over foreign relations-that the President must be the sole
spokesman for the nation and that he has superior access to information-are illegitimate);
David M. Levitan, The Foreign Relations Power: An Analysis of Mr. Justice Sutherland's Theory, 55
YALE L.J. 467, 495 (1946) (concluding that Curtiss-Wright"introduces strange and undesirable
strains in[to] American constitutional theory"); cf Richard B. Morris, The Forgingof the Union
Reconsidered: A HistoricalRefutation of State Sovereignty Over Seabeds, 74 COLUM. L. REV. 1056, 1088
(1974) (concluding that the United States was created by the people as a collectivity, not by the
individual states as contended by Justice Sutherland); Lofgren, supranote 49, at 32 ("In sum, it
is incorrect to dismiss major segments of Curtiss-Wrightas dicta. But the history on which those
segments rest is 'shockingly inaccurate.'") (citation omitted); James Quarles, The Federal
Government: As to Foreign Affairs, Are Its Powers Inherent as Distinguishedfrom Delegated, 32 GEO. L.
J. 375 (1944) (concluding that Curtiss-Wright was incorrect in stating that the federal
government has inherent as opposed to delegated powers); Jones, supra note 134, at 575
(Curtiss-Wright "would seem, in effect, to withdraw virtually all constitutional limitation upon
the scope" of national security delegations of power); Julius Goebel, Jr., ConstitutionalHistory
and ConstitutionalLaw, 38 COLUM. L. REV. 555, 571-73 (1938) (critizingJustice Sutherland's use
of history); Stefan A. Riesenfeld, The Power of Congress and the Presidentin InternationalRelations:
Three Recent Supreme Court Decisions, 25 CAL. L. REV. 643, 674 (1937) (characterizing CurtissWright as "one of the most extreme extensions which could be accorded to the power of the
President"); cf. Claude H. Van Tyne, Sovereignty in the American Revolution: An HistoricalStudy, 12
AM. HIST. REv. 529 (1907) (arguing that the states maintained sovereignty over external affairs
during the Revolution although Congress also claimed similar powers). CompareALAN I. BIGEL,
THE SUPREME COURT ON EMERGENCY PowERs, FOREIGN AFFAIRS, AND PROTECTION OF CIVIL

LIBERTIES 1935-1975 21-22 (1986) (arguing that while Curtiss-Wright may have emboldened
presidents, it did not sanction extra-constitutional powers and that an assertive Congress could
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Curtiss-Wright's criticism is beyond the scope of this article, suffice it
to say that such commentary includes that the "sole organ/plenary
power" passage runs counter to constitutional text1 40 and the intent
of the Framers; 141 that the case's reasoning was based upon both a
dubious historical foundation 142 and faulty logic; 143 and finally, that
the opinion was chock full of gratuitous language. 144 Yet, despite this
wealth of well-placed criticism, Curtiss-Wright remains good law

today. 145 One author aptly noted that "for every scholar who hates
1 4
Curtiss-Wright, there seems to exist ajudge who loves it." 6
The net result of Curtiss-Wright's deficiencies is that it places a
disproportionate amount of constitutional power in the hands of the

reclaim its prerogatives should it chose to do so); with HENKIN, supra note 15, at 19
("challenging Uustice Sutherland's] history does not necessarily destroy his constitutional
doctrine" and concluding that even if the states possessed external sovereignty through the
time of the Articles of Confederation, then the states irrevocably surrendered such sovereignty
at the time of the Constitution's adoption).
For a brief contemporary discussion of Curtiss-Wight,see R.O'D., Delegation by Congress to
Presidentof Powerin InternationalAffairs, 25 GEO. L.J. 738 (1937).
140 Compare Curtiss-Wright, (stating that the President has "plenary and exclusive power[s]"
in national security affairs), with U.S. CONST., art. I, § 8 ("The Congress shall have Power... To
regulate Commerce with foreign Nations, . .. To declare War, grant Letters of Marque and
Reprisal, and make Rules concerning Captures on Land and Water; To raise and support
Armies, ... To provide and maintain a Navy; ... To make Rules for the Government and
Regulation of the land and naval Forces; . . . To provide for organizing, arming, and
disciplining, the Militia .... To make all Laws which shall be necessary and proper for carrying
into Execution the foregoing Powers"); id.,
at art II, § 2 (granting the Senate the power of
"Advice and Consent" with respect to the making of Treaties). See also ELY, supra note 134, at
24 ("One need only read Articles I and II of the Constitution to recognize how wrong Justice
Sutherland was about the (Curtiss-Wright] opinion's featured dicta . . ."); Norman Dorsen,
ForeignAffairs and Civil Liberties, 83 AM.J. INT'L L. 840, 841 (1989) ([The] "statement on its face
seems inconsistent with the many foreign affairs functions accorded by the Constitution to the
Congress and, in its deferential approach to presidential power, with the overriding authority
of the Supreme Court to interpret the Constitution.").
141 See e.g., THE FEDERALIST NO. 75, supra note 122, at 419 ("The history of human conduct
does not warrant that exalted opinion of human virtue which would make it wise in a nation to
commit interests of so delicate and momentous a kind, as those which concern its intercourse
with the rest of the world, to the sole disposal of... a President of United States.") (emphasis
added).
142 See e.g., Levitan, supra note 139, at 489 (stating that Justice Sutherland's "Springing
Sovereignty" theory "does not harmonize with the [historical] facts"). The Supreme Court has
recognized that after independence the 13 colonies acquired various aspects of sovereignty. See
United States v. California, 332 U.S. 19, 31 (1947); Texas v. White, 74 U.S. 700, 725 (1868).
143 See e.g., GLENNON, supra note 134, at 21-24.
144 See e.g., FISHER, supra note 15, at 178.
145 See, e.g., HENKIN, supranote 15, at 20. It is because Curtiss-Wright remains good law that
the author addresses arguments from a positivist rather than normative perspective.
146 Anthony Simones, The Reality ofCurtiss-Wright, 16 N. ILL. U. L. REV. 411,415 (1995).
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Executive Branch vis-ii-vis Congress. It should be remembered that
47
Article I grants considerable national security power to Congress,
such as the power to declare war, 148 grant letters of marque and
reprisal, 149 raise and support the army 150 and navy,151 make the rules
for the regulation of the army and navy, 152 provide for, organize,
arm, and discipline the militia, 153 regulate commerce with foreign
countries,15 4 establish rules of naturalization, 155 define and punish
felonies committed on the high seas, and offences against the Law of
Nations, 156 lay and collect duties, imposts and excises, 157 and make all
laws which are necessary and proper to implement the
aforementioned powers. 58 In addition, the Senate is granted the
power of "Advice and Consent" with respect to the making of
Treaties. 159 Underscoring all these grants of authority is the
congressional Power of the Purse, 160 which in the words of Madison is
"the most complete and effectual weapon with which any
61
constitution can arm the immediate representatives of the people."'
The notion that Congress may be excluded from the conduct of
national security affairs, as implied by Curtiss-Wright's "plenary/sole
organ" passage, 162 clearly does violence to the text of the
Constitution.

147 See, e.g., Phillip R. Trimble, The President'sForeignAffairs Power, in FOREIGN AFFAIRS AND
THE U.S. CONSTITUTION 39, 40 (Louis Henkin et al. eds., 1990) ("[U]nder a detached and
narrowly 'legal' analysis, Congress has virtual plenary authority over all aspects of foreign
policy."). See also Oetjen v. Central Leather Co., 246 U.S. 297, 302 (1918) ("The conduct of the
foreign relations of our Government is committed by the Constitution to the Executive and
Legislative... Departments of the Government.. .") (emphasis added).
148 See U.S. CONsT., art. I, § 8, cl. 11.
149 See id.
150 See id., at cl. 12.
151 See id., at cl. 13.
152 See id., at cl. 14.
153 See id., at cl.
154 See id., at ci.
155 See id., at cl.
156 See id., at cl.
157 See id., at cl.
158 See id., at cl.

15.
3.
4.
10.
1.
18.

159 See id., at art. II, § 2, cl. 2.
160 See id., at art. I, § 9, cl. 7.
161 THE FEDERALIST No. 58, at 327 (James Madison) (Clinton Rossiter ed., 1999).
162 See 299 U.S. 304, 320.
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In part by adding Curtiss-Wright to its quiver, the Executive Branch
has at times attempted to arrogate to itself undreamt of national

security power. 163 In this area of unrivaled importance, decisions are
often made by the Executive to the complete exclusion of Congress.

Certainly, the Court's appreciation that the Executive requires great
leeway in the conduct of national security policy has much to
recommend itself, 164 but such an appreciation should not come at
the expense of rendering the Executive Branch accountable in
neither law nor deed.
Thus, any approach to the CurtissWright/Youngstown relationship, while acknowledging Curtiss-Wright's

aforementioned strengths, should also recognize Congress' vast
constitutional responsibilities in the national security realm. Such an
approach

would better

comport

with

constitutional

text,

the

expectations of the Framers and national security jurisprudence than
does Curtiss-Wright.
II.

YOUNGSTOWN SHEET & TUBE V. SAWYER

A. The Decision
In 1952, in the midst of the Korean War, President Truman,
relying on his own authority, issued an executive order seizing
privately owned steel mills in order to avert an industry-wide strike. 165
163 See supra note 6 and accompanying text.
164 See THE FEDERALIST No. 75, supra note 122, at 420 (stating that "decision, secrecy, and
dispatch" are necessary for the successful execution of national security affairs and that such
traits inhere in the Executive rather than the Legislative Branch).
165 For a discussion of the background of the case, see MAEVA MARCUS, TRUMAN AND THE
STEEL SEIZURE CASE: THE LIMITS OF PRESIDENTIAL POWER (1994); ALAN F. WESTIN, THE
ANATOMY OF A CONSTITUTIONAL LAW CASE (1990).

For contemporary discussion of the decision, see, Edward S. Corwin, The Steel Seizure Case: A
Judicial Brick Without Straw, 53 COLUM. L. REv. 53, 56 (1953) ("The pivotal proposition of the
opinion is, in brief, that inasmuch as Congress could have ordered the seizure of the steel mills,
there was a total absence of power in the president to do so without prior congressional
authorization ....
Uustice Black offered] no proof in the way of past opinion, practice or
adjudication.. ."). For further discussion of the case, see BernardJ. Hasson,Jr., Note, The Steel
Seizure Cases, 41 GEO. LJ. 45, 62-63 (1953) (hailing the decision as the first judicial review of
unilateral presidential action); Paul G. Kauper, The Steel Seizure Case: Congress, the President,and
the Supreme Court, 51 MICH. L. REv. 141, 182 (1953) (concluding that the decision reaffirmed
the legislative process within the framework of representative government); Donald J. Letizia,
Comment, Inherent Power of the Presidentto Seize Property: "Steel Seizure Cases,"3 CATH. U. L. REv.
27, 31 (1953) (concluding in favor ofJustice Black's opinion); Paul A. Freund, Foreward: The
Year of the Steel Case,66 HARV. L. REv. 89,94 (1952) (arguing that in weighing the equities of the
application for temporary injunction, it was difficult to conclude that irreparable harm would
have come to the plaintiffs); Eugene P. Grisanti, Comment, ConstitutionalLaw-Separation of
GovernmentalPowers-"Inherent"Power of the President to Seize an Industyfor Prevention of Strikes, 32
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In a 6-3 decision, the Supreme Court struck down the executive
order. The Court's opinion was authored by Justice Black, but over
time, the concurrence written by Justice Jackson 166 has come to be
167
acknowledged as the case's controlling opinion.
B.U. L. REV. 460, 462 (1952) (discussing the case briefly and indicating that "more noteworthy"
issues remained to be decided); Robert J. Hearon, Jr., Comment, Constitutional LawDistribution of Governmental Powers and Functions-Powerof the President to Seize an Industry to
Prevent Strikes, 30 TEX. L. REv. 885, 888 (1952) (concluding that the case did little to clarify the
relationship between the political branches); Lucius Wilmerding,Jr., The Presidentand the Law,
67 POL. Sci. Q. 321, 337-38 (1952) (discrediting both the argument that the President has legal
authority in times of necessity to do anything necessary to uphold the public good and the
contention that the President under no circumstances can be excused from deviating from the
law). See also Robert F. Banks, Stee Sawyer, and the Executive Power, 14 U. PITt. L. REV. 467
(1953); H.L.C., Constitutional Law-the President's Power of Eminent Domain in the Absence of
Enabling Legislation, 19 BROOK. L. REV. 129 (1953); Glendon A. Schubert, Jr., The Steel Case:
PresidentialResponsibility and JudicialIrresponsibility,6 W. POL. Q. 61 (1953); Jerre Williams, The
Steel Seizure: A Legal Analysis of a PoliticalControversy, 2J. PUB. L. 29 (1953); Mark H. Woolsey,
The Steel Seizure Litigation, 58 CASE & COM. 20 (1953); J.T. Griffith, ConstitutionalLaw-Power of
Executive to Seize Private Property, 15 GA. B. J. 90 (1952); Lea, supra note 15, at 289; Sylvester
Petro, The Supreme Court and the Steel Seizure, 3 LAB. L.J. 451 (1952); Donald R. Richberg, The
Steel Seizure Cases, 38 VA. L. REV. 713 (1952); John P. Roche, Executive Power and Domestic
Emergency: The Quest for Prerogative, 5 W. POL. Q. 592 (1952); Bernard Schwartz, Executive.Power
and the Disappearanceof Law, 3 LAB. L.J. 423 (1952); Inherent Executive Power and the Steel Seizure
Case: A Landmark in American Constitutional Law, 30 CAN. B. REV. 466 (1952); Arthur M.

Williams,Jr., The Impact of the Steel Seizures upon the Theory of Inherent Sovereign Powers of the Federal
Government, 5 S.C. L.Q. 5 (1952); Comments on Recent Cases: ConstitutionalLaw-President'sPower
Seize PrivateProperty--Adequacy of Remedy at Law, 37 IOWA L. REV. 590 (1952).
166 For biographical treatment of Justice Jackson, see CHARLES S. DESMOND ET AL., MR.
JUSTICE JACKSON: FOUR LECTURES IN HIS HONOR (1969); EUGENE C. GERHART, AMERICA'S
ADVOCATE: ROBERT H.JACKSON (1958).

167 See Dames & Moore v. Regan, 453 U.S. 654, 661 (1981) (stating that Justice Jackson's
tripartite analysis in Youngstown "brings together as much combination of analysis and common
sense as there is in" the area of national securityjurisprudence). The Court's endorsement of
Justice Jackson's concurrence in Dames & Moore was not unqualified, however. See Dames &
Moore, 453 U.S. at 669 (stating that "executive action . . . falls, not neatly in one of three
pigeonholes, but rather at some point along a spectrum running from explicit congressional
authorization to explicit congressional prohibition"). Other authorities have recognized the
applicability of Justice Jackson's concurrence to national security affairs. See THOMAS M.
FRANCK, POLITICAL QUESTIONS/JUDICIAL ANSWERS 65 (1992) (stating that Youngstown "clearly

raised the most cogent foreign-policy and national-security issues"); GLENNON, infra note 134,
at 11-12 n.47 (describing Youngstown as a "quintessential foreign-affairs case[]"); KOH, supra
note 2, at 108 (stating that Justice Jackson's concurrence "powerfully reaffirmed the National
Security Constitution."). A discussion of Youngstown has been included in all three text books
in the national security law field. See DYCUS ET AL., supra note 15, at 26; THOMAS M. FRANCK &
MICHAELJ. GLENNON, FOREIGN RELATIONS AND NATIONAL SECURrIY LAw 6 (2d ed. 1993);JOHN
N. MOORE ET AL., NATIONAL SECURITY LAW 770 (1990).

Justice Jackson's analysis has also been used by lawmakers in drafting national security
legislation. See Frank Church, Ending Emergency Government, 63 A.BA J. 197, 199 (1977)
(stating that Justice Jackson's analysis was used for guidance in the drafting of the National
Emergencies Act of 1976).
For more positive judicial treatment ofJustice Jackson's concurrence, see Mistretta v. United
States, 488 U.S. 361, 381 (1989) ("Justice Jackson summarized the pragmatic, flexible view of
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In his concurrence, Justice Jackson limned the contours of
presidential power by pinning the legitimacy of Executive actions to
the actions of Congress. Justice Jackson reasoned that three
scenarios exist168 where the executive exercises power. His words
merit full quotation:
1. When the President acts pursuant to an
express or implied authorization of Congress, his
authority is at its maximum, for it includes all that he
possesses in his own right plus all that Congress can
delegate. In these circumstances, and in these only,
may he be said (for what it may be worth) to personify
the federal sovereignty. 1691 If his act is held
differentiated government power to which we are heir"); Morrison v. Olson, 487 U.S. 654, 694
(1988) (citing Justice Jackson's opinion favorably); Bowsher v. Synar, 478 U.S. 714, 721-22
(1986) (same); Nixon v. Adm'r of Gen. Serv's, 433 U.S. 425, 443 (1977) (concluding that in
United States v. Nixon, 418 U.S. 683, 707 (1974), "the unanimous Court essentially embraced Mr.
Justice Jackson's view, expressed in his concurrence in Youngstown."); Louis Fisher, Forward to
MARCUS, supra note 165, at xii ("The part of Youngstown that has had the greatest impact on
contemporary constitutional analysis is Justice Jackson's concurring opinion"); GLENNON, infra
note 134, at 10 ("Notwithstanding the elegant simplicity of Black's opinion, it has not withstood
the test of time ....
Youngstown is remembered mostly for the concurring opinion ofJustice
Robert Jackson."); cf. EDWARD CORWIN, THE PRESIDENT: OFFICE AND POWERS, 1787-1984 177

(5th ed. 1984) ("[T]he [Black] opinion bears all the earmarks of hasty improvisation as well as
of strong prepossession, being unquestionably contradicted by a long record of presidential
pioneering in territory eventually occupied by Congress."); Paul Gewirtz, Realism in Separation of
Powers Thinking, 30 WM. & MARY L. REV. 343, 352 (1989) ("[Tloday it is almost universally
believed that the more narrowly framed concurring opinions in [Youngstown] capture what it
really 'stands for.'").
One lower court in fact has concluded that Youngstown is the leading authority on the
separation of powers. See Security Pac. Nat'l Bank v. Gov't and State of Iran, 513 F. Supp. 864,
881 (C.D. Cal. 1981). Other courts, if less effusive, nonetheless concluded that Justice
Jackson's concurrence was instrumental in their approach to resolving cases arising out of the
Iranian settlement claims. See e.g., Narenji v. Civiletti, 481 F. Supp. 1132, 1142 (D.D.C.), rev'd on
other grounds, 617 F.2d 745 (D.C. Cir. 1979), cert. denied, 446 U.S. 957 (1980).
16 8
A fact often overlooked by commentators is that if large portions ofJustice Sutherland's
opinion constitute dictum, then Justice Jackson's three-tiered schema in Youngstown could just
as easily be viewed as dictum, albeit perhaps more agreeable dictum. Justice Jackson's schema,
like much of Justice Sutherland's opinion, should be viewed as either considered dictum or
ratio decidendi.
Commentators have suggested alternative methods of grouping presidential actions. See,
e.g., Abner S. Greene, Checks and Balances in an Era of PresidentialLawmaking, 61 U. CHI. L. REV.
123, 190-93 (1994) (discussing five categories of presidential power); Kim Rennard Tulsky,
Judicial Review of PresidentialInitiatives, 46 U. PITT. L. REV. 421, 422 (1985) (putting forth a
model for judicial review of presidential actions).
See also MARTIN H. REDIsH, THE
CONSTITUTION AS POLrIICAL STRUCTURE 122-23 (1995) (rejecting Justice Jackson's "cumulative
effects" analysis).
169 This phrase may have been an attempt by Justice Jackson to rein in Curtiss-Wright's
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unconstitutional under these circumstances, it usually
means that the Federal Government as an undivided
whole lacks power. A seizure executed by the
President pursuant to an Act of Congress would be
supported by the strongest of presumptions and the
widest latitude of judicial interpretation, and the
burden of persuasion would rest heavily upon any
who might attack it.
2. When the President acts in absence of either a
congressional grant or denial of authority, he can only
rely upon his own independent powers, but there is a
T ] in which he and Congress may
zone of twilight 170
have concurrent authority, or in which its distribution
Therefore, congressional inertia,
is uncertain.
indifference or quiescence may sometimes, at least as
a practical matter, enable, if not invite, measures on
independent presidential responsibility. In this area,
any actual test of power is likely to depend on the
events
and
contemporary
imperatives
of
imponderables rather than on abstract theories of law.
measures
the
President
takes
3. When
incompatible with the expressed or implied will of
Congress, his power is at its lowest ebb, for then he
can rely only upon his own constitutional powers
minus any constitutional powers of Congress over the
matter. Courts can sustain exclusive presidential
control in such a case only by disabling the Congress
from acting upon the subject. Presidential claim to a
power at once so conclusive and preclusive must be
scrutinized with caution, for what is at stake is the
equilibrium established by our constitutional
171

system.

allusion to the President personifying federal sovereignty. See United States v. Curtiss-Wright
Corp., 299 U.S. 304, 319-20 (1936) (stating that the President embodies the federal sovereignty
of the United States in international relations).
170 This memorable phrase may have had its origins thirty years earlier. SeeJohn A. Fairlie,
AdministrativeLegislation, 18 MIcH. L. REv. 181, 189 (1920) ("Whatever the logical difficulties,
the fact remains that there is a broad twilight zone between the field of what is distinctly and
exclusively legislative and what is necessarily executive in character; that courts have recognized
[as] 'no man's land'") (emphasis added).
171 343 U.S. at 635-38 (footnotes omitted).
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With respect to President Truman's seizure of the mills, Justice
Jackson concluded that since Congress had declined to grant the
President the power to seize private property in the manner
conducted by Truman, the President was acting within the third
scenario and thus the action could not be upheld.1

72

Although, as

will be discussed, Justice Jackson's model encompassed national
security affairs, the facts of the case did not.

In his concurring opinion, Justice Jackson attempted to synthesize
Curtiss-Wright into his model. In a footnote, he placed Curtiss-Wright

into his tripartite model by placing it within his first category: when
the President acts in accordance with the will of Congress.

It is in this class of cases [Justice Jackson's first
category] that we find the broadest recent statements
of presidential power, including those relied on here.
United States v. Curtiss-Wright Corp.... involved, not the

question of the President's power to act without
congressional authority, but the question of his right
to act under and in accord with an Act of Congress.
The constitutionality of the Act under which the
President had proceeded was assailed on the ground
that it delegated legislative powers to the President.
Much of the Court's opinion is dictum, but the ratio
173
decidendi is contained in the following language.
172 Justice Jackson's conclusion that President Truman's actions fell within his third
category has been much criticized. See, e.g., TRIBE supra note 18, at 239-41.
173 Youngstown, 343 U.S. at 635-36 n.2 (citations omitted). The passage from Curtiss-Wright
is as follows:
When the President is to be authorized by legislation to act in respect
of a matter intended to affect a situation in foreign territory, the legislator
properly bears in mind the important consideration that the form of the
President's action-or, indeed, whether he shall act at all-may well depend,
among other things, upon the nature of the confidential information
which he has or may thereafter receive, or upon the effect which his action
may have upon our foreign relations. This consideration, in connection
with what we have already said on the subject, discloses the unwisdom of
requiring Congress in this field of governmental power to lay down
narrowly definite standards by which the President is to be governed. As
this court said in Mackenzie v. Hare, . . . "As a government, the United
States is invested with all the attributes of sovereignty. As it has the
character of nationality, it has the powers of nationality, especially those
which concern its relations and intercourse with other countries.
We
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Thus, Justice Jackson's approach to Curtiss-Wright has three
components: 1) that much of Curtiss-Wrightis dictum; 2) that CurtissWright, when shorn of its dictum, simply becomes a delegation case;
and 3) that Curtiss-Wrightshould be classified within his first scenario.
These three assumptions form the foundation for the Narrow CurtissWright Critique, which will be discussed more fully below.1 74 A
persuasive argument can therefore be made that sufficient precedent
exists to consider Curtiss-Wright as a delegation case where
presidential actions simply fit within Justice Jackson's first category.
B. The Strengths and Weaknesses ofJusticeJackson's Concurrence
1. The Strengths ofJusticeJackson's Concurrence
Justice Jackson's concurrence in Youngstown has many advantages
which Curtiss-Wright lacks, not the least of which is that it comes
closer to comporting with the text of the Constitution and the intent
of the Framers.1 75 Constitutional text and the intent of the Framers
both point toward a Congress that is an active (though not
predominant) participant in national security affairs.
As
demonstrated above, 176 the constitutional grants of national security
authority to Congress are actually much more conspicuous than
those granted to the Executive. This may well be because the
Framers started with the premise that virtually all national security
power inhered in the model of English Executive (the monarch). 177
In England, the monarch's powers included inter alia the power to
declare war, 178 establish treaties, 179 raise and regulate the fleets and
armies,18 0 and issue letters of marque and reprisal.18 1 The Framers at
should hesitate long before limiting or embarrassingsuch powers."

(citations

omitted).
Id. (quoting United States v. Curtiss-Wright, 299 U.S. 304, 321-22 (1936)).
174 See infra Part VA.
175 See, e.g., KOH, supranote 2, at 72.

176 See supra notes 147-162 and accompanying text.
177 Cf WRIGHT, supra note 90, at 147 (1922) ("[W]hen the constitutional convention gave
executive power' to the President, the foreign relations power was the essential element in the
grant...") (emphasis added).
178 See BLACKSTONE, supra note 106, at *249.

179 See id. at *243.
180 See id. at *254.
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the Constitutional Convention purposely removed all of these
traditional areas of authority from the purview of the American
Executive and gave them to the Legislature, with the exception of
182
treaty making, most of which was retained by the Executive.
In linking the legitimacy of presidential actions to the actions of
Congress, Justice Jackson's concurrence in Youngstown recognized
the concurrent authority that both branches of government enjoy
Moreover, it acknowledged the
over national security affairs.
Framers' intent that national security power should not be exercised
exclusively by one branch. That is to say that the President's power is
to be at least partly checked by that of Congress. In effect, Justice
Jackson's concurrence reinforced Congress' ability to assert its
considerable national security power under Article I. 183
2. The Weaknesses ofJusticeJackson's Concurrence: Failureto Incorporate
Both an Acknowledgment of Inherent PresidentialNationalSecurity Power
and the NationalSecurity/Domestic Dichotomy into His Model
Despite the apparent tidiness of his tripartite model, Justice
Jackson's schema did not fully and accurately incorporate the CurtissWright holding. His model appeared to envision exercises of
inherent presidential national security power, but it contained an
national
long-standing
the
of
neither
acknowledgment
181 See id. at *250.
182 See FISHER, supra note 102, at 5-6.
18 3
Aside from the intent of the Framers, including Congress in national security decision
making may have profound policy advantages over centralizing all foreign policy control in the
Executive Branch. See, e.g., Larry N. George, DemocraticTheory and the Conduct ofAmerican Foreign
Policy in THE CONSTITUTION AND THE CONDUCT OF AMERICAN FOREIGN POLICY, supranote 15, at

57, 77 (David Gray Adler & Larry N. George eds., 1996).
Curtiss-Wright has policy advantages of its own although many would argue that these
Curtiss-Wright
advantages are offset by the negative ramifications of such an approach.
maximizes the strengths of the Executive Branch, which are to act with "secrecy, and dispatch."
See THE FEDERALIST No. 70, at 391 (Alexander Hamilton) (Clinton Rossiter ed., 1999). By
limiting congressional involvement in national security affairs, the President can act with
maximum flexibility and speed. Moreover, by acting unilaterally the President assumes
accountability for the nation's foreign policy, an important factor in the democratic process.
Other policy considerations could well outweigh those factors however. They would
include the greater likelihood for presidential abuse of power, too little information reaching
the President due in part to his failure to consult with Congress, and lack of political support
Furthermore, the secrecy may further lead to insufficient
for presidential actions.
accountability. Unlike the centralized, secretive decision making conducted in the Executive
Branch, congressional determinations, with their generally more open proceedings and
deliberative nature, tend to lead to a fuller public airing of the issues. Such procedural benefits
redound to the benefit of an open and democratic society.
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security/domestic dichotomy nor the existence of inherent
presidential power. Perhaps sensing these lacunae in his tripartite
model, Justice Jackson hedged his position somewhat by
acknowledging the national security/domestic distinction at later
junctures of his opinion. In fact, he even used Justice Sutherland's
"external" and "internal" terminology. At one point he stated that
the title of Commander in Chief has "sometimes [been] advanced as
support for any presidential action internal or external . . .184
Despite his recognition of the national security/domestic dichotomy
in his concurrence, Justice Jackson nevertheless incongruously
185
refuted the notion of inherent presidential power.
a.JusticeJackson'sFirst Category (EncompassingCongressionalDelegation
Plus Inherent PresidentialPower)
As mentioned above, 186 Justice Jackson concluded that CurtissWright fit within his first category-when the President acts pursuant
to congressional authorization. At the same time, however, Justice
Jackson stated with apparent approval that Curtiss-Wrightrecognized
that national security and domestic affairs exist "in separate
categories" and that Curtiss-Wright "held that the strict limitation
upon congressional delegations of power to the President over
1 87
internal affairs does not apply."
Since Justice Jackson placed Curtiss-Wright in his first category,
while at the same time acknowledging the national security/domestic
distinction, he seemed to recognize that when the President acts
pursuant to congressional authorization (Jackson's first scenario) in
national security affairs, he enjoys greater authority than he would
for a similar action in the domestic realm. However, nowhere in his
opinion is this clarified.
At several other junctures in his opinion, Justice Jackson returned
to the national security/domestic distinction. Justice Jackson
characterized the President's "conduct of foreign affairs" as "largely
uncontrolled, and . . . unknown" as opposed to "internal affairs,"

where more information is available to the public. 188 Regarding the
184 Youngstown, 343 U.S. at 641.
185 See infra notes 195-199.
186 See supraPart IIA.1.

187 Youngstown, 343 U.S. at 635 n.2.
188 See id. at 642. At least one federal judge recognized Justice Jackson's acknowledgment
of this distinction. See Temistocles Ramirez de Arellano v. Weinberger, 745 F.2d 1500, 1549
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President's military authority, he stated: "[t]hat military powers of
the Commander in Chief were not to supersede representative
government of internal affairs seems obvious from the Constitution
and from elementary American history."189 Thus, at various junctures
in his opinion Justice Jackson appeared to place the national
security/domestic dichotomy implicitly within his first category of
presidential action.
b. JusticeJackson's Second Category (EncompassingSolely the President's
Inherent Power)
In his discussion of his second category, Justice Jackson again
implied that the national security/domestic distinction existed. At
the same time, he also hinted that the President may possess
inherent powers. Within this category Justice Jackson admitted that
"any actual test of power is likely to depend on the imperatives of
events and contemporary imponderables rather than on abstract
theories of law."19 0 He indicated that in national security affairs the
President could take action absent congressional authorization
(within his second category); in effect conceding that the President
possesses inherent national security power. Citing Curtiss-Wrightwith
approval, Justice Jackson stated that the case "intimated that the
President might act in external affairs without congressional authority,
but not that he might act contrary to an Act of Congress." 191 The
implication is that when the President acts in external affairs he may
act without congressional authorization, but in the domestic sphere,
a similar presidential action would be less likely to be upheld, if at
1 92

all.

Later in his opinion, Justice Jackson again distinguished between
the President's inherent powers in national security affairs as
(D.C. Cir. 1984) (Tamm,J., dissenting), vacated & remanded by 471 U.S. 1113 (1985) ("Justice
Jackson recognized [that] there is an important distinction between the President's 'largely
uncontrolled' power to conduct foreign affairs and his more limited power to master domestic
affairs, even when those domestic affairs may affect a foreign venture."). See also Nancy E.
Powell, Comment, The Supreme Court as Interpreter of Executive Foreign Affairs Power, 3 CONN. J.

INT'L L. 161, 195 n.180 (1987) (noting that Justice Jackson adopted the internal/external
dichotomy).
189 See Youngstown, 343 U.S. at 644.
190 Id. at 637.

191 Id. at 636 n.2 (emphasis added).
192 Such a categorization could be implicit in Justice Jackson's model, but such a solution
creates as many problems as it solves, as can be seen in Figure 2 and notes 239-242 and
accompanying text.
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opposed to domestic affairs, this time by adding a geographic
component. He indicated that the President's Commander in Chief
power, if exercised outside U.S. borders, was to be given much more
deference by the courts than similar actions on American soil.193

Justice Jackson argued that
[w] e should not use this occasion to circumscribe,
much less to contract, the lawful role of the President
as Commander in Chief. I should indulge the widest
latitude of interpretation to sustain his exclusive
function to command the instruments of national
force, at least when turned against the outside world for
194
the security of our society.
By acknowledging that the President possesses greater military
power outside U.S. borders, in a broader sense Justice Jackson
reiterated that the President has greater constitutional power in
national security affairs than he does in domestic affairs.
As a result, Justice Jackson indicated that the national
security/domestic dichotomy exists both pursuant to congressional
authorization (thus falling within his first category) and absent
congressional authorization (falling within his second category).
Neither of these distinctions, however, was incorporated into his
tripartite model.
Furthermore, by concluding that the President could act without
the sanction of Congress, Justice Jackson also seemed to acknowledge
the existence of inherent presidential power. In a confusing
discussion about the existence of such power, Justice Jackson stated:
"I did not suppose, and I am not persuaded, that history leaves it
open to question, at least in the courts, that the executive branch,
like the Federal Government as a whole, possesses only delegated
powers."' 95
Thus, Justice Jackson at first glance hinted at
acknowledging the existence of inherent powers. He proceeded to
muddy the waters, however, by stating that:

193 Youngstown, 343 U.S. at 645.
194 Id. (emphasis added).
195 Id. at 640.
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However, because the President does not enjoy
unmentioned powers does not mean that the
mentioned ones should be narrowed by a niggardly
construction. Some clauses could be made almost
unworkable, as well as immutable, by refusal to
indulge some latitude of interpretation for changing
times. I have heretofore, and do now, give to the
enumerated powers [of the President] the scope and
elasticity afforded by what seem to be reasonable,
practical implications instead of the rigidity dictated
by a doctrinaire textualism. 196
Justice Jackson concluded therefore that the President is not
limited to delegated powers, that he can act absent congressional
sanction, and that strict textualism is not a sufficient methodology,
yet at the same time he concluded that no inherent powers exist.
Justice Jackson, while ostensibly refuting the notion of inherent
powers, concluded that the enumerated powers should be
interpreted broadly enough to allow the President to take certain
actions when necessary without congressional authorization. By
refuting the notion of inherent powers but indulging in
latitudinarian interpretations of the Executive's delegated powers,
Justice Jackson appeared to be drawing a distinction without a
difference. This seems especially so in light of pronouncements by
both courts 197 and commentators,1 98 which have concluded that
inherent powers flow from the specific grants of Article II. As a
result, Justice Jackson acknowledged the difference between national
196 Id.

197 See, e.g., Myers v. United States, 272 U.S. 52, 118 (1926) ("The executive power was
given in general terms, strengthened by specific terms where emphasis was regarded as
appropriate, and was limited by direct expressions where limitation was needed ...
198
Alexander Hamilton wrote during that famous Pacificus/Helvidiusdebate:
The [Article II] enumeration [in §§ 2 and 3] ought therefore to be
considered, as intended merely to specify the principalarticles implied in
the definition of executive power; leaving the rest to flow from the general
grant of that power, interpreted in conformity with other parts of the
Constitution.... The general doctrine of our Constitution then is, that
the executive power of the nation is vested in the President; subject only to
the exceptions and qualifications,which are expressed in the instrument.
See7 THE WORKS OF ALEXANDER HAMILTON 76,81 (John C. Hamilton ed., 1851)
(first emphasis added).
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security and domestic powers in his second category, yet he provided
an unsatisfying conclusion about inherent power. This in itself is
internally inconsistent since if national security and domestic power
are distinct, then it must follow that inherent presidential power
exists. 199
c. JusticeJackson'sFailureto Acknowledge the Difference Between National
Security and Domestic Affairs in his Third Category (Encompassingthe
President'sInherent Power Minus CongressionalPower in that Area)
In yet another inconsistency, while Justice Jackson implicitly
acknowledged that the President had greater national security power
in his first two categories, he excluded such a distinction in his third
category. Justice Jackson wrote that Curtiss-Wright"intimated that the
President might act in external affairs without congressional
authority, but not that he might act contrary to an Act of
Congress." 2°° In effect, he implied that all presidential actions in the
third category-whether external or internal-were equally doomed to
judicial defeat.
Clearly at this juncture, Justice Jackson was concerned about the
practical problem of reining in an already powerful Executive. The
concern was that if the President could freely act contrary to federal
law, then any constitutional checks and balances could be
eviscerated. Jackson reasoned that a "Presidential claim to a power
[to act counter to federal law] at once so conclusive and preclusive
must be scrutinized with caution, for what is at stake is the
equilibrium established by our constitutional system." 20 1 Perhaps
more to the point, if Justice Jackson did not take such a position, he
would have had difficulty reaching his conclusion that President
Truman's seizure should have been struck down.
Despite his best intentions, Justice Jackson erred in arriving at
his conclusion about third-category actions. To the extent that
Justice Jackson believed that actions taken by the President against
the will of Congress would face an uphill judicial struggle he was
no doubt correct, yet he overstated his case. In arriving at his
conclusion, Justice Jackson disregarded his own constitutional
formula. He had stated earlier in the opinion that a third
199 See supranotes 89-92 and accompanying text.

200 Youngstown, 343 U.S. at 636 n.2.
201 Id. at 638.
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category action taken by the President would involve a
constitutional calculus just as it would for first and second
category actions. 2 2 The powers of Congress would be subtracted
from those of the President. 203 If the President were "in the red"
so to speak, the action would be struck down, but if the President
had sufficient inherent power to overcome those of Congress, his
action would be upheld. 20 4 That is not to say, of course, that the
President can act irrespective of Congress, only that in a national
security scenario, he would generally have more constitutional
20 5
authority than in a similar domestic situation.
Although the courts have not had occasion to resolve a clear
20 6
dispute between the branches in the realm of national security,
the view that the President could act against congressional
mandate is not without judicial support. In Freytag v. Commissioner
of Internal Revenue,20 7 Justice Scalia concluded that if Congress
passed laws that invade the Executive domain, the President might
have the power "to disregard them when they are
unconstitutional. ' 20 8 In Myers v. United States, the Supreme Court
202 See id. at 635-38
203 See id.
at 637.
204 See United States v. Klein, 80 U.S. (13 Wall.) 128, 141 (1871) (invalidating Congress's
interference with the President's Pardon Power).
205 See supra Part I.B. 1.b.
206 Goldwater v. Carter,444 U.S. 996 (1979), does not apply for two reasons. First, the Court
did not decide the issue on the merits, and second, the case involved a minority of the Senate,
not a majority of both houses.
At least one commentator, however, has argued that the Court in Dames & Moore v. Regan,
453 U.S. 654 (1981), upheld presidential action that was contrary to federal law. See Trimble,
supra note 2, at 756-57. Professor Trimble concluded that President Carter acted in
contravention of the Foreign Sovereign Immunities Act of 1976 by terminating certain causes
of action in federal courts that were required by statute to be settled through international
arbitration. See id. at 757. He also argued that presidents have negotiated restraint measures
for automobile and steel that were contrary with antitrust legislation. See id. He concluded that
"[o]nly rarely could the President constitutionally act contrary to a general congressional
prohibition, but in some contexts such action would be permitted." Id. at 756.
207 501 U.S. 868 (1991) (Scalia, J., concurring in part and concurring in judgment). See
also Frank H. Easterbrook, PresidentialReview, 40 CASE W. RES. L. REV. 905, 905-07 (1990)
(arguing that the President should not enforce patently unconstitutional laws).
208 Id.at 906. Justice Kennedy, in his concurrence in Public Citizen v. United States
Department ofJustice, 491 U.S. 440, 485 (1989), hinted that "where the Constitution by explicit
text commits the powers at issue to the exclusive control of the President we have refused to
tolerate any intrusion." See also Ex parte Milligan, 71 U.S. (4 Wall.) 2 1866) (Congress's war
power "extends to all legislation essential to the prosecution of war... except such as interferes
with the command of the forces and the conduct of campaigns. That power and duty belong
to the President as commander-in-chief ... [N]either can the President, in war more than in
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upheld President Wilson's defiance of the Tenure of Office Act.2 0 9

In so doing, the Court gave no indication that the President acted
210
improperly by defying the law.
In certain areas of national security law, there is precedent for
the President acting against the will of Congress. 211 The Executive
Branch has long interpreted the Constitution to permit the
President to defy statutes that encroach upon his exclusive
constitutional powers. 212 President Franklin Roosevelt defied at
least two statutes with respect to his exchange of bases for
destroyers with Great Britain. 2 13 Other presidents have either
defied statutes or interpreted them to comport with the Executive
peace, intrude upon the proper authority of Congress, nor Congress upon the proper authority
of the President."); Swaim v. United States, 28 Ct. Cl. 173, 221 (1893) aFfid 165 U.S. 553 (1897)
("Congress may increase the Army, or reduce the Army, or abolish it altogether; but so longs as
we have a military force Congress can not take away from the President the supreme command.
• . Congress can not in the disguise of 'rules for the government' of the Army impair the
authority of the President as commander in chief."); cf. THE FEDERALIST No. 48, at 277 (James
Madison) (Clinton Rossiter ed., 1999) ("The legislative department is everywhere extending
the sphere of its activity and drawing all power into its impetuous vortex.").
With respect to national security spending, Chief Justice Rehnquist, while Assistant
Attorney General, argued in favor of the ability of the President to act counter to the will of
Congress if the legislature interfered with the President's authority as Commander in Chief.
See Executive Impoundment, supranote 35, at 283-284.
Moreover, the Supreme Court has held that Congress may not through its spending power
limit Presidential prerogatives such as the pardoning power. See Hart v. United States, 118 U.S.
62, 66-67 (1886); United States v. Klein, 80 U.S. (13 Wall.) 128, 148 (1871) (concluding that
Congress cannot alter the effect of a pardon). Certainly other areas exist where Congress
cannot encroach upon Executive powers. Congress could not use its appropriations power to
prevent the President from receiving foreign ambassadors, see Robert C. Byrd, The Controlofthe
Purse and the Line Item Veto Act, 35 HARv. J. ON LEGIS. 297, 311 (1998) ("Congress cannot, for
example, deny the President sufficient money to carry out his Article II duties (by, for example,
stipulating that no money be expended by the Executive on receiving foreign ambassadors, in
contravention of section 3")) or making treaties, see Kate Stith, Congress' Power of the Purse,97
YALE LJ. 1343, 1351 (1988).
209 272 U.S. 52 (1926).
210 Id.

211 Cf Gerhard Casper, ConstitutionalConstraintson the Conduct of Foreign and Defense Policy:
A Nonjudicial Model 43 U. CHI. L. REv. 463, 478 (1976) ("While extremely slippery, reference
to past practice in foreign affairs can claim more than ordinary plausibility, due to the absence
of the customary long line of judicial precedents. Lawyers like to reason by means of
precedents, and nonjudicial precedents seem to be better than no precedents at all.").
212 See Presidential Authority to Decline to Execute Unconstitutional Statutes, Op. Off.
Legal Counsel 199, 201 (1994); Recommendation that the Department ofJustice not Defend
the Constitutionality of Certain Provisions of the Bankruptcy Amendment and Federal
Judgeship Act of 1984, 8 Op. Off. Legal Counsel 183, 185 (1984); The Attorney General's Duty
to Defend and Enforce Constitutionally Objectionable Legislation, 4A Op. Off. Legal Counsel
55,59 (1980); Memorial of Captain Meigs, 9 Op. Att'y Gen. 462, 476 (1860).
213 See EDWARD S. CORWIN, TOTAL WAR AND THE CONSTrrUTION 26 (1947).
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Branch's view of its powers. 2 4 For example, despite congressional
appropriation, presidents since at least the time of Jefferson have
21 5
refused to spend appropriated funds by impounding them.
These occurrences, many of which could be considered third
category actions, have occurred predominantly in the national
security

realm

216

where

they were viewed

as having greater

legitimacy than impoundment in the domestic realm. 21 7 Through
custom the practice gained a degree of legitimacy. 218 Tradition,
therefore, reinforces the view that the President's actions in
national security affairs, when they fall within Justice Jackson's
third category, have a higher probability of constitutionality than
do similar domestic actions.
Academics have lent further support to the argument that the
President could act counter to certain congressional mandates.
Professors McDougal and Lans have suggested that the President
could "disregard" congressionally enacted laws which concern the
"President's special constitutional competence-related, for
example, to the recognition of a foreign government or to an

214 See Roy E. Brownell II, The ConstitutionalStatus of the President'sImpoundment of National
Security Funds, 11 SETON HALL CONST. L.J. (forthcoming 2001) (describing numerous nonappropriations statutes that the President interpreted narrowly or virtually out of existence).
215 SeeBrownell, supranote 27, at 1329-35.
216 See id. at 1328.
217 See, e.g., ROSsITFR & LONGAKER, supra note 15, at 163-64. The authors noted that:
Prior to the 1970s there was a fragile but real distinction between
impoundment of appropriations for weapons systems and the
impoundment of other funds. There was some force in the argument that
the President's power as commander in chief gave him a special
responsibility to utilize or not utilize funds based on his strategic estimates

See id; see also JAMES P. PFIFFNER, THE PRESIDENT, THE BUDGET, AND CONGRESS: IMPOUNDMENT
AND THE 1974 BUDGET ACT 70 (1979) ("The problem of impoundment in the area of national
security and defense is .. .generally recognized to be a special case and will be treated as
such."); Brownell, supranote 27, at 1317 n.206 (providing a discussion of additional authorities
supporting the national security/domestic distinction in impoundment).
218 See SCHLESINGER, supra note 36, at 235 (stating that impoundment historically "had a
minor status in law and custom").
The legitimacy of this practice stems from the "gloss" given presidential actions by
"systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and
never before questioned." Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11
(Frankfurter,J., concurring).
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exercise of his authority as Commander in Chief.' 219 Professor
Peltason has suggested much the same view. The President
"perhaps, in desperate situations, [can act] even against the law-to
preserve the nationalsafety. Such actions are subject, however, to
the peril of subsequent judicial reversal, of impeachment, or of
220
political defeat."
Although the occasion would be rare, were Congress to act in
an area where the President has sole constitutional responsibility,
the President could act counter to congressional action. As
discussed above, as a general proposition, the areas where the
President would have the greatest likelihood of success in Justice
2 21
Jackson's third category would be in national security affairs.
d. The Drawbacks to JusticeJackson's Model as a Whole
It is at times important to distinguish Justice Jackson's model
from the rest of his opinion since at several critical junctures they
diverged. One example of this internal inconsistency lies in that
he explicitly divided presidential actions into three categories in
his model while at various other points in his opinion he implicitly
divided them again in two. 22 2 At times, Justice Jackson appeared
close to acknowledging the existence of inherent presidential
power while at others he openly disclaimed its existence. The
importance of Justice Jackson's inconsistencies goes beyond mere
aesthetics. These inconsistencies are problematic because they fail
to reflect that the President possesses inherent national security
authority and the related proposition that concrete differences in
constitutional authority exist between his actions taken in national
security and domestic affairs.

219 McDougal & Lans, supra note 77, at 338; see also Trimble, supra note 2, at 757 (stating
that "foreign relations power may occasionally extend to action inconsistent with acts of
Congress when the foreign policy urgency presented by the particular situation requires such
action and Congress seems likely to acquiesce").
220 j.W. PELTASON, UNDERSTANDING THE CONSTrrUTION 113 (13th ed. 1994) (emphasis
added).
221 See supra Part I.B. 1.
222 The D.C. Circuit speaking through Judge Mikva also hinted at this double division. See

Palestine Info. Office v. Shultz, 853 F. 2d 932, 934 (D.C. Cir. 1988) ("The executive branch
acted in this case in the precise realm in which the Constitution accords it greatest power. The
authority of the executive branch, always great in the foreign policy field, is at its apex when it
acts, as here, pursuant to an express congressional authorization.").
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For example, Justice Jackson's Model fails to distinguish between
presidential exercises of national security and domestic power in his
first category. This is reflected in his view of Curtiss-Wright as
represented by Figures 1 and 2. Figure 1, which collapses national
security and domestic powers together, most clearly demonstrates
this flaw in Justice Jackson's reasoning. Justice Jackson's model
implies that the President, when acting within the first category in
domestic affairs, necessarily has the same probability of having his
actions upheld as first category actions in national security affairs.
Such a representation

223
is patently inconsistent with case law.

Federal laws which authorize the Executive to act in domestic affairs
pursuant to congressional authorization are frequently found
unconstitutional.2 2 4 On the other hand, the Supreme Court has never
2 25
struck national security legislation.
223 See Craig R. Ducat and Robert L. Dudley, Federal DistrictJudges and PresidentialPower
during the PostwarEra, 51 J. oF POL. 98, 102 (1989) (statistically reviewing all postwar district
court cases involving presidential power and concluding that "it is clear that the identity of the
policy area [whether national security or not] will be determinative."); King and Meernik, supra
note 60, at 806 (statistically reviewing all Supreme Court opinions from 1790 to 1996 and
concluding that when the "war power/Commander-in-Chief treaty power and recognition
power arises in a dispute, the Supreme Court will be more likely to support the President.");
Jeff Yates and Andrew Whitford, PresidentialPower and the United States Supreme Court, 51 POL.
RES. Q. 539, 548 (1998) (concluding after tabulating all the votes taken by the Supreme Court
justices from 1949-1993 that "the president is afforded more deference" by the justices in
foreign and military affairs).
224 See, e.g., Clinton v. New York, 524 U.S. 417 (1998) (striking down the Line Item Veto
Act of 1996).
225 See HENIN, supra note 134, at 77 (stating that there never has been invalidation of a
congressional act in national security affairs); see also PatrickJ. Borchers, "Could a Treaty Trump
Supreme CourtJurisdictionalDoctrine?"JudmentsConventions and Minimum Contacts, 61 ALB. L. REV.
1161, 1168 (1998) (indicating that the supreem court has never struck down a treaty as
unconstitutionaL).
Presidential interpretations of statutes involving national security affairs have been defeated in court
however. In Littlev. Barrne 6 US. (2 Cranch) 170 (1804), the Supreme Court ordered a sea captain to pay
damages for seizing a French ship even though he had followed presidential instructions. The statute in
question stated that American ships could seize French ships sailing to French ports. President Adams
interpreted the statute to be both to and from French pors. The Court concluded that the President's
order was legally void because he had misinterpreted the statute. See id. at 178. The courts struck down the
President's interpretation of the Embargo Acts to allow him to revive lapsed statutory provisions. See The
Owno, 18 F. Cas. 830 (C.C.D. Mass. 1812) (No. 10,585); President's Proclamation Declared Illegal, 19 F. Cas.
1289 (C.C.D.NC. 1812) (No. 11,391); The Wasp, 29 F. Cas. 368 (C.C.D. Mass. 1812) (No. 17,249).
The courts have also ruled that unilateral presidential actions within the domestic sphere
and justified on national security grounds have exceeded the President's constitutional power.
See, e.g., Ex Parte Merryman, 17 F. Cas. 144 (C.C.D. Md. 1861) (No. 9,487) (declaring that
President Lincoln's suspension of habeas corpus to be legally void); Youngstown Sheet & Tube
v. Sawyer, 343 U.S. 579 (1952) (striking down President Truman's executive order
nationalizing steel mills).
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FIGURE 1

THE NARROW CURTISS-WRIGHT MODEL I

A Probabilistic Model of the President's Constitutional Authority
Based on Justice Jackson's Youngstown Framework
and the Curtiss-WrightCase
The President
Relying Solely
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LEGEND
x axis: Presidential actions vis-a-vis the actions of Congress according to justice
Jackson's tripartite Youngstown framework.
y axis: Likelihood of presidential actions passing constitutional muster.
1. President's actions pursuant to treaty obligations or national security legislation
(see Curtiss-Wright).
2. President's actions pursuant to unilateral executive agreement (see Pink).
3. President's actions pursuant to unilateral action based solely on his own inherent
powers in domestic affairs (see Youngstown).
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More striking still is the difference between the President's
exercise of unilateralnationalsecurity power (Justice Jackson's second
category) and his exercise of delegated domestic authority (Justice
Jackson's first category).226 This inconsistency is reflected by several
cases such as United States v. Belmont,227 United States v. Pink,2 28 and
Dames & Moore v. Regan.229 In all three cases, which remain very
much good law, the President, relying exclusively on his inherent
powers, concluded executive agreements which had the effect of
seizing private property without compensation-actions that the
President could not perform in domestic affairs even with
congressional approval. 230 In all three cases, the Fifth Amendment's
protection against the taking of property without due process and
compensation essentially was overcome by the President's inherent
national security powers.23 1 It only follows that unilateral executive
2 26

See Figures 1 & 2 (illustrating the potential inconsistency ofJustice Jackson's model).
227 301 U.S. 324 (1937); see also Ozanic v. United States, 188 F.2d 228, 231 (2d. Cir. 1951).
In his opinion for the court,Judge Learned Hand wrote that
[t]he constitutional power of the President extends to the settlement of
mutual claims between a foreign government and the United States, at
least when it is an incident to the recognition of that government; and it
would be unreasonable to circumscribe it to such controversies.... [T]he
necessary power to make such compromises has existed from the earliest
times and been exercised by the foreign offices of all civilized nations.
See id. In fact, Presidents have exercised the power to settle the claims of American nationals
since at least 1799 in the case of the "Wilmington Packet." See Dames & Moore v. Regan, 453
U.S. 654, 680 n.8 (1981).
228 315 U.S. 203 (1942).
229 453 U.S. 654 (1981).
230 See U.S. CONST. amend. V ("No person shall ... be deprived of life, liberty, or property
without due process of law; nor shall private property be taken for public use, without just
compensation.").
231 See Philip C.Jessup, The Litvinov Assignment and the Belmont Case,31 AM. J. INT'L L. 481,
483-84 (1937) (stating that "the opinion of the court barely skirts the fringe of the interesting
question whether the United States through the treaty-making power may take private property
without compensation notwithstanding the provisions of the Bill of Rights"). See, e.g,John R.
Cooke, Dames & Moore v. Regan-Rights in Conflict: The Fiflh Amendment Held Hostage, 31 AM. U.
L. REV. 345, 388-89 (1981) (stating that the Court "should have addressed the threshold issue
of whether the President has provided for a fair substitute for pursuing claims in domestic
courts"); George A. Finch, The Need to Restrain the Treaty-Making Power of the United States Within

ConstitutionalLimits, 48 AM. J. INT'L L. 57, 67 (1954) (contending that Pink sanctioned Fifth
Amendment violations); Note, United States v. Pink-A Reappraisa4 48 COLUM. L. REy. 890
(1948); Note, Effect of Soviet Recognition Upon Russian Confiscatory Decrees, 51 YALE L.J. 848, 853

(1942) ("The logical result of the Court's position [in Pink] is that an international executive
agreement according recognition may grant priority to anyone over anyone, ignoring 'due
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orders in the domestic realm do not have nearly the same currency
as similar actions in national security affairs. Certainly a peacetime
unilateral executive order in the domestic realm which seized private
2 32
property without compensation would be unsupportable.
It could be countered that second category national security
actions are struck down with the same frequency as first category
23 3
domestic actions. Unilateral executive attempts at prior restraint
and domestic wiretapping 234 (and to some degree prohibitions
against international travel) 235 have been struck down by the courts.
Such an argument is overcome, however, on two fronts. First, these
matters involved domestic actions taken by the President which were
justified rather unpersuasively on national security grounds.
Following criteria set forth below, 23 6 the aforementioned Executive

actions were based on tenuous national security grounds at best.
Unilateral presidential actions involving true national security affairs-actions which have involved American interaction with other nations
or the command of troops-have almost universally been upheld by
238
the courts237 or declared political questions.

process' limitations on the exercise of the power.") (footnote omitted); Philip C. Jessup,
EditorialComment: The Litvinov Assignment and the Pink Case, 36 AM. J. INT'L L. 282, 282 (1942)
[hereinafter "Editorial Comment] ("From the point of view of our constitutional law, the
[Pink] decision may well mark one of the most far-reaching inroads upon the protection which
it was supposed the Fifth Amendment accorded to private property.") (footnote omitted); Cf.,
HENKIN, supra note 15, at 94 ("individual rights now appear less or different where foreign
affairs are involved."); Dorsen, supra note 140, at 840 ("Foreign affairs, and its close relation
national security, has been a graveyard for civil liberties for much of our recent history.").
232 Cf Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (striking down a
presidential seizure of property within the domestic sphere during the Korean War). President
Lincoln through the Emancipation Proclamation effected a taking of sorts. See Michael H.
LeRoy, PresidentialRegulation of Private Employment: Constitutionality of Executive Order 12,954
Debarment of Contractors who Hire Permanent Striker Replacements, 37 B.C. L. REV. 229, 300 (1996).

During World War II, President Roosevelt issued an executive order authorizing the Secretary
of the Navy to seize and operate General Cable Company's plant in New Jersey. See Exec.
Order No. 9220, 3 C.F.R1 1193 (1942). Both of these actions, despite their seizures of property
within the domestic sphere, occurred during wartime, giving them more of a national security
flavor.
233 See NewYork Times Co. v. United States, 403 U.S. 713 (1971)
234 See United States v. United States Dist. Court, 407 U.S. 297 (1972).
235 See Kent v. Dulles, 357 U.S. 116 (1958). But see Haig v. Agee, 453 U.S. 280 (1981).
236 See infra notes 452-464 an accompanying text.
237 See, e.g., Prize Cases, 67 U.S. (2 Black) 635 (1862) (upholding President Lincoln's
unilateral blockade of Confederate ports); United States v. Curtiss-Wright Export Corp., 299
U.S. 304 (1936); United States v. Belmont, 301 U.S. 324 (1937); United States v. Pink, 315 U.S.
203 (1942); Dames & Moore v. Regan, 453 U.S. 654 (1981).
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Another possible representation of Justice Jackson's view of
Curtiss-Wrightappears in Figure 2. For each of his three categories,
there exists both national security and domestic components. This
representation suffers, however, from the same problem of internal
inconsistency as Figure 1. The figure implies that first category
actions taken by the President in domestic affairs necessarily have a
better chance of being upheld than do second category actions in
national security affairs. Again, as discussed above, 239 unilateral
presidential actions in national security affairs which have implicated
the taking of private property have been consistently upheld, 240 while
241
first category domestic takings are frequently struck down.

238 See, e.g., Goldwater v. Carter, 444 U.S. 996 (1979) (refusing to review President Carter's
unilateral termination of the Taiwanese Mutual Defense Treaty).
2 39
See infra Part II.B.2.a. (discussing the Belmont, Pink, and Dames & Moore cases).
240 See e.g., United States v. Belmont, 301 U.S. 324 (1937); United States v. Pink, 315 U.S.
203 (1942); Dames & Moore v. Regan 453 U.S. 654 (1981).
241 See, e.g., Pennsylvania Coal. Co v. Mahon, 260 U.S. 393 (1922).
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FIGURE 2

The President
Relying Solely
Upon His Own
Inherent Power
Minus Congress'
Authority in the
Same Area

The President
Relying Upon His
Own Inherent
Power Plus
Congressionally
Delegated Power

The President
Relying Solely
Upon His Own
Inherent Power

Highest Likelihood
of Constitutionality

1

Vector for all Presidential Action/

2

y
axis

Lowest Likelihood of
Constitutionality

3
/

tIIII
|

I

x axis
D~a
Acins

Seau*
Aoins

Third Scenario
Against the Will
of Congress

I

i

_

I

|

Namonal i

Dm5cSean*
Ackra
Mion
Second Scenario
Absent
Congressional
Action

Dmeri
Am

Nadioml
Smuiv
Actiom

First Scenario
Pursuant to
Congressional
Approval
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x axis: Presidential actions via-4-vis the actions of Congress according to justice
Jackson's tripartite Youngstown framework.
y axis: Likelihood of presidential actions passing constitutional muster.
1. President's actions pursuant to treaty obligations or national security legislation
(see Curtiss-Wright).
2. President's actions pursuant to unilateral executive agreement (see Pink).
3. President's actions pursuant to unilateral action based solely on his own inherent
powers in domestic affairs (see Youngstown).
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Such an interpretation, therefore, does little to resolve the
model's problems of internal consistency.2 42 Although such a model
would satisfy the problem of comparing category one actions in
national security affairs to category one actions in domestic affairs, it
would not resolve the problem of unilateral presidential actions in
national security having a greater probability of being upheld than
similar first category exercises in the domestic realm, as is the case
with a taking of property.
To bring together competing precedent, instead of merely
dividing exercises of presidential power into Justice Jackson's three
categories, presidential power needs to be explicitly divided again
into two additional categories: national security affairs and domestic
affairs. As a result, six categories of presidential power emerge: 1)
when the President acts pursuant to congressional authorization in
national security affairs; 2) when he acts pursuant to congressional
authorization in domestic affairs, 3) when the President acts without
congressional authorization in national security affairs; 4) when he
acts without congressional authorization in domestic affairs; 5) when
the President acts contrary to congressional authorization in national
security affairs; and 6) when he acts contrary to congressional
2 43
authorization in domestic affairs.
Justice Jackson stated only that presidential powers "fluctuate,
depending upon their disjunction or conjunction with those of
Congress. ' 244 A more accurate portrayal would be that presidential
powers fluctuate depending upon: 1) their disjunction and
conjunction with congressional actions; and also 2) whether or not
the subject matter of his actions involves national security concerns.
As a result, Justice Jackson's model fails to incorporate adequately the
242 See Figure 2.
243 Such a subdivision of presidential power is not completely without judicial support. Cf
Gonzalez v. Reno, 212 F.3d 1338, 1349 (11 " Cir. 2000) (stating that "[r]espect for the authority
of the executive branch in foreign affairs is a well-established theme in our law [citing CurtissWright] . .. And the judicial respect for executive authority in matters touching upon foreign
relations is even greater where the presidential power has been affirmed in an act of Congress."
[citing Justice Jackson's concurrence]); Palestine Info. Office v. Shultz, 853 F.2d 932, 934 (D.C.
Cir. 1988) ("The executive branch acted in this case in the precise realm in which the
Constitution accords it greatest power. The authority of the executive branch, always great in
the foreign policy field, is at its apex when it acts, as here, pursuant to an express congressional
authorization.").
244 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J.
concurring).
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major area of presidential responsibility: national security affairs. To
this end, the model proposed by Justice Jackson comports with
246
neither precedent 245 nor political reality.
III. DAMES & MOORE V. REGAN: THE SUPREME COURT
ACKNOWLEDGES THE UNSETTLED RELATIONSHIP BETWEEN CURTISSWRIGHT AND YOUNGSTOWN
In the aftermath of Curtiss-Wright and Youngstown only one
Supreme Court opinion 247 has addressed at any length the
interaction between the two cases. The decision did not go far,
however, in clarifying the ambiguous relationship of the two cases.
Dames & Moore v. Regan248 involved executive orders issued by
Presidents Carter and Reagan in the wake of the Iran Hostage Crisis.
The orders directed that attachments against Iranian assets be
nullified, that the attached assets be transferred to Iran, and that all
claims pending against Iran in U.S. courts be suspended and placed
before an international tribunal. 249 Although, the Court found that
the President's nullification and transfer of assets had a statutory
250
basis, it concluded that his suspension of American claims did not.
In fact, the Court concluded that the latter action was not authorized
by the International Emergency Economic Powers Act (IEEPA).251 In
the decision, as delivered by Justice Rehnquist, the Supreme Court
upheld the legitimacy of the orders. In so doing, the Court
acknowledged the ambiguous relationship between Curtiss-Wrightand
Youngstown but did little to resolve it. The Court stated that "the
decisions of the Court [Curtiss-Wright and Youngstown] in this area
United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936); United
245 See, e.g.,
States v. Belmont, 301 U.S. 324 (1937); United States v. Pink, 315 U.S. 203, 229 (1942). See also,
e.g. supranotes 28 and 136.
246 The President has long acted with greater leeway in national security affairs. See infta
Part I.B.l.b. Cf Aaron Wildavsky, The Two Presidencies,in PERSPECTIVES ON THE PRESIDENCY 448,
448-61 (Aaron Wildavsky ed. 1975). Wildavsky concluded that "[t]he United States has one
President, but it has two presidencies; one presidency is for domestic affairs, and the other is
concerned with defense and foreign policy." Id. at 448.
247 As will be discussed, infra Part IV.D., Justice Rehnquist's opinion in Goldwater v. Carter
discussed the relationship, but it was a concurrence, not the opinion of the Court. Moreover,
the decision was not on the merits.
248 See 453 U.S. 654, 662 (1981).
249 See id. at 660.
at 675.
250 See id,
251 See id. at 675; 91 Stat. 1626, 50 U.S.C. §§ 1701-06 (1977 ed.).
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[national security] have been rare, episodic, and afford little
precendential value for subsequent cases. The tensions present in
any exercise of executive power under the . . . Constitution have

been reflected in opinions by Members of this Court more than
once."252

The Court continued by quoting Curtiss-Wnght's discussion of the
President's plenary authority in national security affairs, 25 3 and then
stated:
And yet 16 years later, Justice Jackson in his
concurring opinion in Youngstown, supra, which both
parties agree brings together as much combination of
analysis and common sense as there is in this area,
focused not on the "plenary and exclusive power of
the President" but rather responded to a claim of
virtually unlimited powers for the Executive by noting:
"The example of such unlimited executive power
that must have most impressed the forefathers was the
prerogative exercised by George III, and the
description of its evils in the Declaration of
Independence leads me to doubt that they were
254
creating their new Executive in his image."
With the invocation ofJustice Jackson's concurrence, the Court at
first appeared content to apply Youngstown to the issue of the
suspension of claims pending against Iran in U.S. courts.

252
253

Dame,& Moore, 453 U.S. at 661.
The Court quoted the following excerpt from Curtiss-Wright.
"[W]e are here dealing not alone with an authority vested in the
President by an exertion of legislative power, but with such an authority
plus the very delicate, plenary and exclusive power of the President as the
sole organ of the federal government in the field of international
relations-a power which does not require as a basis for its exercise an act
of Congress, but which, of course, like every other governmental power,
must be exercised in subordination to the applicable provisions of the
Constitution."

See id. at 661 (quoting United States v. Curtiss-Wright Export Corp. 299 U.S. 304, 319-20

(1936)).
254 Id. at 661-62 (citations omitted).
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As we now turn to the factual and legal issues in
this case, we freely confess that we are obviously
deciding only one more episode in the never-ending
tension between the President exercising the
executive authority in a world that presents each day
some new challenge with which he must deal and the
Constitution under which we all live and which no
one disputes embodies some sort of system of checks and
255
balances.
The Court followed this language by emphasizing the narrowness
of its decision, stating that it was not endorsing Curtiss-Wright's
"dictum." "We do not decide that the President possesses plenary
power to settle claims, even as against foreign governmental
entities." 256 Yet, despite the pro-Youngstown tenor of the early part of
the opinion, the Court proceeded to decide the case in a most unYoungstown fashion. Whereas, in Youngstown, the Court interpreted
statutory silence and countervailing legislative history against the
President, in Dames & Moore, the Court interpreted such silence and
legislative history in favor of the President. 2 7 The Court admitted
that the IEEPA could not "be read to authorize the suspension of the
claims"2 58 and concluded that no contrary intent was evinced by
Congress. "At least this is so where there is no contrary indication of
legislative intent and when, as here, there is a history of
congressional acquiescence in the conduct of the sort engaged in by
the President."259 Whereas the Court in Youngstown had paid little
attention to arguments that Congress had acquiesced to the
President's seizure of property, 260 the Court in Dames & Moore,
255 Id. at 662 (emphasis added).
256 Id. at 688.

257 Professor Pious' words are especially apt. In essence, Dames & Moore and Youngstown
offer different views of which branch "claims the silences of the Constitution." See PIous, supra
note 7, at 333. Put another way, whereas Justice Jackson placed presidential action and
statutory silence within his third category, the Dames & Moore court placed it within his second
category.
258 Dames & Moore, 453 U.S. at 675. As if to reiterate this point, in the same paragraph the
Court stated: "The terms of the IEEPA therefore do not authorize the President to suspend
claims in American courts." Id. at 675.
259 Id. at 678-79.
260 SeeYoungstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 639 (Jackson,J, concurring)
("In choosing a different and inconsistent way of his own, the President cannot claim that it is
necessitated or invited by failure of Congress to legislate upon the occasions, grounds and
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concluded quite the opposite-that congressional inaction played a
2 61
pivotal role in supporting presidential actions.
[W] here, as here, the settlement of claims has been
determined to be a necessary incident to the
resolution of a major foreign policy dispute between
our country and another, and where, as here, we can
conclude that Congress acquiesced in the President's
action, we are not prepared to say that the President
2 62
lacks the power to settle such claims.
Thus, the Court reversed the burden of action established by
Justice Jackson in Youngstown from Congress to the President since
263
"Congress has not disapproved of the action taken here."
The Court concluded that:
[I]n light of all of the foregoing-the inferences to
be drawn from the character of the legislation
Congress has enacted in the area. ...[and] [i] n light
of the fact that Congress may be considered to have
consented to the President's action in suspending
claims, we cannot say that action exceeded the
2 64
President's powers.
Thus, observers looking for clarification of the CurtissWright/Youngstown relationship remain no better off after Dames &
2 65
Moore than they were before it. The decision talks like Youngstown,
2 66
but walks like Curtiss-Wright.
methods for seizure of industrial properties.").
261 See Dames & Moore, 453 U.S. at 686 (stating that because "Congress may be considered
to have consented to the President's action in suspending claims, we cannot say that action
exceeded the President's powers").
262 Id at 688.

263 Id. at 687. For a discussion of congressional silence, and its treatment by the Court, see
LAURENCE H. TRIBE, CONSTITUTIONAL CHOICES 29-44 (1985).
264 Dames & Moore, 453 U.S. at 686.

265 See id at 661 (endorsingJustice Jackson's scheme).
266 See MARTIN S. SHEFFER, THE JUDICIAL DEVELOPMENT OF PRESIDENTIAL WAR POWERS 136

(1999) ("The decision in Dames & Moore underscored the same principle articulated almost a
half-century earlier in Curtiss-Wright-thePresident was the primary governmental authority over
matters of foreign policy . . . ."); FARBER ET AL., supra note 15, at 947 ("Justice Rehnquist's

opinion makes more sense under Curtiss-Wrightthan it does under the Steel Seizure opinion").
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The Court seemed untroubled by other parallels to Youngstown,
namely the fact that the President's actions in Dames & Moore also
constituted a taking. The Court stated that the prejudgment
attachments were "'revocable,' 'contingent,' and 'in every sense
subordinate to the President's power under [federal law] ,.,267 The
Court concluded that Dames & Moore "did not acquire any
'property' interest in its attachments of the sort that would support a
constitutional claim for compensation."' 268 The facts of the case
269
seemed to be quite the contrary however. As discussed above,
Dames & Moore is only the latest in a long line of cases where the
President's inherent national security powers have overcome Fifth
Amendment taking concerns. Justice Powell in his concurrence in
Dames & Moore called the Court's action for what it was: a taking
without compensation. "The extraordinary powers of the President
and Congress upon which our decision rests cannot, in the
circumstances of this case, displace the Just Compensation Clause of
the Constitution."' 270 Other commentators have agreed with Justice
271
Powell.
As a result, the Supreme Court in Dames & Moore left the
"tension" between Curtiss-Wright and Youngstown in national security
law to be resolved another day. 272 With the Supreme Court offering

so little guidance on the relationship between the two cases it is not
surprising that lower federal courts have also struggled mightily with
2 73
the problem.

267 453 U.S. at 674 n.6.
268 &

269 See supranotes 226-232 and accompanying text (discussing the Belmont, Pink and Dames
& Moore cases).

270 Dames &Moore, 453 U.S. at 691 (1981) (Powell,J., concurring). Of course, by referring
to the combined powers of Congress and the President, Justice Powell was referring only to
nullification and transfer of assets and not the suspension of claims. Cf Monaghan, supra note
18, at 53 ("Dames & Moore illustrates yet again the nature and scope of the President's power to
invade private rights.").
271 See, e.g., Joel Stephan Telpner, Dames & Moore v. Regan: Rethinking the Fifth Amendment
Implicationsof the IranianHostage Agreement, 68 IOWA L. REv. 123, 124 (1982) ("What is ultimately

at stake in Dames & Moore is the conflict between the foreign policy goals of the United States,
as implemented by the Executive, and the fifth amendment protection of private property.").
272 Dames &Moore, 453 U.S. at 661.

273 See, e.g., infra notes 276, 315, 323 and 413
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IV. THE SIX POSITIVIST CRITIQUES OF THE CURTISSWRIGHT/YOUNGSTOWN RELATIONSHIP

Courts and commentators have taken six positivist approaches to
reconciling Curtiss-Wright and Justice Jackson's concurrence in
Youngstown. They have concluded that: 1) much of Curtiss-Wright
constitutes expendable dictum and that the case involves only the
narrow issue of delegation to the President (the Narrow Curtiss-Wright
Critique); 2) Youngstown is not a national security case and CurtissWright controls (the Narrow Youngstown Critique); 3) Curtiss-Wrightis
a delegation case and Youngstown a domestic case (the Hybrid
Critique); 4) Curtiss-Wright applies to cases involving purely national
security questions and Youngstown applies to cases involving a mix of
both national security and domestic questions (the Goldwater
Critique); 5) Youngstown is to be applied when individual rights are
involved (the Individual Rights Critique); or 6) one case has simply
"won out" over the other (the Pragmatic Critique). While each
approach has much to recommend itself, each ultimately collapses
beneath its own weight.
A. The Narrow Curtiss-Wright Critique: Curtiss-Wright's Famous Passage
is Merely Dictum and the Case Constitutes a First Category Exercise of
PresidentialPower
1. Overview of the Narrow Curtiss-Wright Critique
The Narrow Curtiss-Wright Critique was spawned by Justice
Jackson's concurrence in Youngstown. As discussed above, 274 Justice
Jackson's concurrence treated much of Curtiss-Wright's language as
dictum and concluded that the case involved only the question of the
President acting pursuant to congressional delegation, that is to say
within Justice Jackson's first category. 275 This position has been taken
by several lower courts,27 6 the Majority Report in the Iran-Contra
274 See supra Part II.A. 1.

275 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 n.2 (1952) (Jackson, J.,
concurring). While Curtiss-Wright is a first category action, according to Justice Jackson's
reasoning Youngstown would fall into his third category.
276 See United States v. Frade, 709 F.2d 1387, 1402 (11 th Cir. 1983) (placing Curtiss-Wright
within Justice Jackson's first category); United States v. AT&T, 551 F.2d 384, 392 (D.C. Cir.
1977) (pointing out that Curtiss-Wright and Chicago & S. Air Lines were acts pursuant to
congressional authorization and citing Youngstown); Zweibon v. Mitchell, 516 F.2d 594, 621
(D.C. Cir. 1975), cert. denied, 425 U.S. 944 (1976) ("it must be remembered that although the
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Affair 277 and such prominent scholars as Alexander Bickel, 278 Daan
Braveman and William C. Banks, 279 Gerhard Casper, 280 Sarah
Cleveland, 281 David L. Hall, 28 2 Gordon Silverstein, 28a Robert A.

Court recognized a core of inherent presidential power not dependent upon legislative
authorization ... the question actually presented in Curtiss-Wright was the constitutionality of a
congressional delegation of power to the President ... . "); Banco Nacional de Cuba v. Farr,
383 F.2d 166, 182 (2d Cir. 1967) cert. denied, 390 U.S. 956 (1968) (recognizing Curtiss-Wrightas
existing in Justice Jackson's first category); Chas. T. Main Int'l., Inc. v. United States, 509 F.
Supp. 1162, 1165-66 (D. Mass. 1981), af/'d 651 F.2d 800 (lst. Cir. 1981) (tacitly placing CurtissWright within Justice Jackson's first category); Sec. Pac. Nat'l Bank v. Gov't of Iran, 513 F. Supp.
864, 881 (C.D. Cal. 1981) (tacitly placing Curtiss-Wright within Justice Jackson's first category);
Marschalk Co. v. Iran Nat'l Airlines Corp., 518 F. Supp. 69, 86 (S.D.N.Y. 1981) rev'd and
remanded, 657 F.2d 3 (2d Cir. 1981) ("[iun Curtiss-Wright, the President was acting pursuant to
an express authorization of Congress. His actions, thus, fell within the first of the three
categories cited by Justice Jackson .... "); Cf Mendelsohn v. Meese, 695 F. Supp. 1474, 1484 &
n.11 (S.D.N.Y. 1988) (citing with approval Justice Jackson's interpretation of Curtiss-Wright
regarding the constitutional allocation of national security power); Adams v. Vance, 570 F.2d
950, 954 n.6 (D.C. Cir. 1978) (stating that "'[i]t was intimated.., that the President might act
in external affairs without congressional authority, but not that he might act contrary to an act
of Congress'") (quoting Youngstown, 343 U.S. at 636 n.2 (Jackson,J., concurring).
277 See IRAN-CONTRA INVESTIGATION REPORT, H.R. REP. NO. 100-433, S. REP. No. 100-216 at
388 (1987), (Majority Report) (concluding that Curtiss-Wright "involved the question of the
powers of the President in foreign policy where Congress expressly authorizes him to act").
278 SeeAlexander M. Bickel, Congress, the President, and the Power to Wage War, 48 CHI-KENT L.
REv. 131, 138 (1971) (stating that Curtiss-Wright constituted a "limited holding," one confined
to the delegation question); War Powers Legislation: Hearings on S. 731 Before the Senate Comm. on
Foreign Relations, 92d Cong. 555 (1971) (statement of Alexander M. Bickel, Professor of Law,
Yale University) (concluding that Curtiss-Wright merely involved the question of congressional
delegation).
Other prominent authorities may also endorse the Narrow Curtiss-Wright model. SeeTRIBE,
supra note 18, at 635 n.l (citing Professor Bickel's abovementioned article and stating that
some have argued that Curtiss-Wright could have been upheld under a domestic delegation
analysis); C. Herman Pritchett, National Security and the United States Judiciary, in THE
CONSTITUTION AND NATIONAL SECURITY, supra note 111, at 317, 330 (terming Curtiss-Wright's
"sole organ" language to be "dictum" and hinting that Youngstoum is the preferable model);
STONE ET AL., supra note 73, at § 6.1 372 ("Although Sutherland depicts presidential
predominance in foreign affairs, it should not be forgotten that in that case the President was
acting in accord with congressional policy.") George K. Walker, United States National Security
Law and United Nations Peacekeeping or Peacemaking Operations, 29 WAKE FOREST L. REV. 435, 474
& n. 265 (1994) (hinting that Curtiss-Wright's application may only extend to delegation issues);
Kauper, supra note 165, at 144-45, 166-67 & n.72.
279 See DAAN BRAVEMAN & WILLIAM C. BANKS, CONSTITUTIONAL LAW:

STRUCTURE AND

RIGHTS INOUR FEDERAL SYSTEM 181 (1987) ("In terms ofJustice Jackson's analytic framework in
the Youngstown case ... the Presidential action in Curtiss-Wright falls within group one .... ").
280 See Casper, supra note 211, at 475 (stating that "Justice Sutherland's fancy
pronouncements amounted to no more than dicta, since the problem before the Court was [a]
...narrow one").
281 See Cleveland, supra note 61, at 1134 (finding that Curtiss-Wright "stands for the
unremarkable proposition that, when acting together, the Executive and Congress enjoy
substantial discretion in this area").

Journalof Law & Politics
Katzmann, 28 4
286

Gil

Gott,28 5 and

Francis

Wormuth

[Vol.XVI: I
and

Edwin

Firmage.

2. The Defects of the Narrow Curtiss-Wright Critique
Attempts to transform Curtiss-Wright's holding into a mere
delegation case, however, run aground for two compelling reasons:
1) the critique fails to acknowledge the long-established distinction
between national security and domestic affairs; and 2) subsequent
judicial interpretations of Curtiss-Wright have transcended the
delegation issue to include support for the related proposition that
the President possesses inherent power in national security affairs.
a. The Failureto Reflect the Difference Between the President'sConstitutional
Authority in NationalSecurity and Domestic Affairs
Proponents of the Narrow Curtiss-Wright Critique make the same
mistake that Justice Jackson made in his model: they treat national
security and domestic affairs in the same manner. As demonstrated
by Figures 1 and 2, the Narrow Curtiss-Wright Critique places all
exercises of presidential power along the same plane, making no
distinction' whatsoever between presidential actions in national
security affairs and and presidential action in domestic affairs. As
discussed above,28 7 such an approach flies in the face of the bulk of
2 90
precedent,28 8 past practice,2 8 9 and constitutional text.

282 See DAVID L. HALL, THE REAGAN WARS:

A CONSITrUTIONAL PERSPECTIVE ON WAR

POWERS AND THE PRESIDENCY 65, 66 (1991) ("An example of Justice Jackson's first category of
presidential action is found in the case of U.S. v. Curtiss-WrightCorp.") (citation omitted).
283 See GORDON SILVERSTEIN, IMBALANCE OF POWERS 101-02 (1997) (stating that Youngstown

involved the question of the limits of presidential power absent congressional approval, while
Curtiss-Wrightdealt with the limits of presidential power pursuant to congressional approval).
284 ROBERT A. KATZMANN, War Powers: Toward a New Accommodation, in A QUESTION OF
BALANCE 40 (Thomas E. Mann ed., 1990) (concluding that much of Curtiss-Wrightis dictum as
it involved congressional delgation to the President).
285 See Gott, supra note 2, at 197 n.83 (stating that "the two cases deviate factually on ...the
presence or absence of Congressional support for the President's action. The different fact
patterns may better explain the divergent outcomes...").
286 See WORMUTH & FIRMAGE, supra note 134, at 186, 214 (contending that no distinction
exists between foreign affairs delegations and domestic delegations and that Curtiss-Wrightfalls
within Youngstown's first category).
287 See supra Part W.A.
288 See e.g., supra note 136.
289 See supra Part IVA.
290 See, e.g., supra notes 41, 95 and 111-120 and accompanying text.
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Consequently, from a conceptual standpoint, the Narrow CurtissWright Critique suffers from two of the same drawbacks that befell
Justice Jackson's categorization of Curtiss-Wright. The first is that
actions by the President in national security affairs enjoy greater
deference from the courts than do similar actions in domestic affairs.
The second is that certain unilateral actions by the President in
national security affairs could not be done in domestic affairs by the
29 1
President, even if he were to act in concert with Congress.
b. Subsequent Courts Have Interpreted Curtiss-Wright to Transcendthe
Question of Delegation and to Support the Existence of Inherent Presidential
Power
Just as damning to the Narrow Curtiss-Wright Critique is the fact
that the Supreme Court has repeatedly applied Curtiss-Wright either
directly or indirectly to support the notion of inherent presidential
national security power. Fashioning Curtiss-Wrightto encompass little
more than the issue of delegation forces the decision into a
Procrustean Bed. While the facts in Curtiss-Wright undeniably
involved only the delegation question, the case's long-term
significance has far outstripped such a modest holding.2 92 Even
Justice Jackson himself conceded that Curtiss-Wrighttranscended the
delegation issue. "[Curtiss-Wright] intimated that the President might
act in external affairs without congressional authority but not that he
might act contrary to an Act of Congress."2 93 Any attempt to
291 See supra notes 226-232 and accompanying text.
292 There is no consensus about the holding of Curtiss-Wight. See Lofgren, supra note 49, at
3. It has been cited as supporting a number of different propositions. See, e.g., United States v.
Mazurie, 419 U.S. 544, 556-57 (1975) (noting the existence of inherent presidential power
generally); Gravel v. United States, 408 U.S. 606, 646 (1972) (Stewart, J., dissenting) (noting
that every power exercised by the President must be under the Constitution); Zemel v. Rusk,
381 U.S. 1, 27 (1965) (stating the fact that Congress may delegate greater authority to the
President in national security affairs); Johnson v. Eisentrager, 339 U.S. 763, 789 (1950)
(identifying the exclusive power of the President to act in foreign affairs); United States ex rel
Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950) (identifying the existence of inherent
presidential power in national security matters); Chicago & S. Air Lines, Inc. v. Waterman
Steamship Corp., 333 U.S. 103, 111 (1948) (recognizing the non-justiciability of national
security questions); Clark v. Allen, 331 U.S. 503, 517 (1947) (discussing the exclusive federal
control over national security affairs);
JOEL B. GROSSMAN & RICHARD S. WELLS,
CONsrrUTIONAL LAw ANDJUDICIARY POLICY MAKING 561 (1972) ("Although the previous cases
raising questions of inherent Presidential power have domestic factual contexts, the Court has
held on at least one occasion, in a case raising international questions [Curtiss-Wight], that
extraconstitutional power does exist in the field of foreign relations.").
293 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 636 n.2 (1952) (Jackson, J.,

concurring).
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downplay Curtiss-Wright by classifying it as a mere delegation case is
akin to reducing Marbury v. Madison2 94 to a case involving remedies
for disappointed federal office seekers. The historical significance of
both cases far outstrips their nominal "holdings."
As such, the Narrow Curtiss-WrightCritique simply does not reflect
the reality that much of what has been viewed as dictum is in fact
central to Curtiss-Wright'sjurisprudential legacy, even if the Supreme
Court has never explicitly endorsed the "sole organ/plenary power"
language.2 95 What many commentators dismiss as mere dictum
297
should be classified as "considered dictum" 296 or "first principles."
Commentators have also recognized the importance of CurtissWright's "dictum" by dusting it off and recasting it as central to the
case's outcome and historical significance.2 98 David Gray Adler
294 5 U.S. (1 Cranch) 137 (1803).
295 See Dames & Moore v. Regan, 453 U.S. 654, 688 (1981) ("We do not decide that the
President possesses plenary power to settle claims, even as against foreign governmental
entities."); cf HENKIN, supra note 15, at 300 n.18. The Court has, however, made favorable
reference to part of the language at times. See, e.g., Webster v. Doe, 486 U.S. 592, 605-06 (1988)
(O'Connor, J., concurring in part/dissenting in part) ("The functions performed by the
Central Intelligence Agency... lie at the core of the 'the very delicate, plenary and exclusive
power of the President as the sole organ of the federal government in the field of international
relations.").
296 See STEVEN H. Gin1s, LAW DICTIONARY 143 (4th ed. 1996) (defining "considered dictum"
as "a phrase used to refer to a discussion of a point of law that though it is dictum, is
nevertheless so well developed that it is later adopted or incorporated into an opinion of court
as though it were authority").
297 See Lofgren, supra note 49, at 27.
298 It has been argued compellingly that the case's dictum may constitute Curtiss-Wright's
"first principles"; central to the case's reasoning and narrow holding. See, e.g. Lofgren, supra
note 49, at 27, 32 (arguing that despite the historical inaccuracy of Curtiss-Wright, much of the
Court's reasoning should not be dismissed as mere dictum); See IRAN-CONTRA INVESTIGATION
REPORT, supra note 6 at 473. (Minority Report) (concluding that the Court's statements about
the President's inherent foreign policy powers were crucial to its final decision).
See also
Cooper, supra note 55.
At the same time, this is not to say that the Court's statements regarding the President's
"plenary" powers or his role as "sole organ" of national security affairs have gained legitimacy.
Quite the contrary in fact, since unlike Curtiss-Wright'sdistinction between national security and
domestic affairs, the "sole organ/plenary power" language has never been explicitly endorsed
by the Supreme Court. See Dames & Moore, 453 U.S. at 688 ("We do not decide that the
President possesses plenary power to settle claims, even as against foreign governmental
entities."); cf. HENKIN, supra note 15, at 300 n.18. Sutherland's theory, however, has been
recognized by two appellate courts. SeeOneida Indian Nation v. NewYork, 860 F.2d 1145, 1161
n. 10 (2d Cir. 1988) (endorsing Justice Sutherland's "Springing Sovereignty" theory); United
States v. Glasser, 750 F.2d 1197, 1200-01 (3rd Cir. 1984), cert. denied, 471 U.S. 1068 (1985)
(making the same endorsement). But see Am.Intern. Group v. Islamic Republic of Iran, 657
F.2d 430, 438 n.6 (D.C. Cir. 1981) ("To the extent that denominating the President as the 'sole
organ' of the United States in international affairs constitutes a blanket endorsement of
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summed up the Curtiss-Wright legacy aptly when he wrote: "Even
when the sole-organ doctrine has not been invoked by name, its
spirit, indeed its talismanic aura, has provided a common thread in a
pattern of cases that has exalted presidential power above
299
constitutional norms."
The first case to interpret Curtiss-Wright in such a broad fashion
was United States v. Belmont.30 0 Here, the Court, speaking again
through Justice Sutherland, upheld the legitimacy of the Litvinov
Assignment, an executive agreement concluded between President
Roosevelt and the U.S.S.R. The Court concluded that the President's
unilateral action was constitutional.30 1 Taking its cue from CurtissWright,30 2 the Court upheld the action on the basis of the President's
inherent powers in national security affairs. "That the negotiations,
acceptance of the assignment and agreements and understandings in
respect thereof were within the competence of the President may not
303
be doubted."
Five years later in United States v. Pink,30 4 the Supreme Court
revisited the Assignment, this time concluding that the President's
inherent power to conclude executive agreements overcame
conflicting state law. The Court in Pink cited Curtiss-Wight's
"dictum" approvingly in support of its decision. "Power to remove
such obstacles to full recognition as settlement of claims of our
nationals.., certainly is a modest implied power of the President who
is the 'sole organ of the federal government in the field of
'3
international relations.'" 05

plenary Presidential power over any matter extending beyond the borders of this country, we
reject that characterization.").

299 Adler, supra note 15, at 25; cf Richard A. Frank, Public Participationin the ForeignPolicy
Process, in THE CONSTrrUTION AND THE CONDUCT OF FOREIGN Poucy 71 (Francis 0. Wilcox &

Richard A. Frank eds. 1976) (citing Curtiss-Wight as an example of the "mystique" which
surrounds foreign affairs).
300 301 U.S. 324 (1937).
30 1
& at 327.
302 Although Curtiss-Wrightwas not cited in immediate support of the Court's holding, its
specter looms over the opinion. It is cited in the two paragraphs following the quoted passage.
See id.at 331-32. Moreover, as stated above, the opinion was also authored by Justice
Sutherland.
303 Id. at 330.

304 315 U.S. 203 (1942).
305 See id. at 229 (emphasis added).
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In 1948, in Chicago and Southern Air Lines, Inc. v. Waterman
Steamship Corp.,306 an opinion authored by Justice Jackson himself, the
Supreme Court yet again relied upon Curtiss-Wright to uphold the
exercise of inherent presidential power. Here the court declined to
review an executive order involving foreign air transportation.
Drawing upon Curtiss-Wright, the Court concluded that the President
drew his powers not only from congressional delegation but also
from his own implied powers.30 7 To the extent that he was drawing
upon his inherent powers, the Court ruled that the President's
decision was unreviewable.308
Two years later, in Knauff v. Shaughnessy,309 a case involving the
Attorney General's expulsion without a hearing of the alien wife of a
serviceman, the Court again relied on Curtiss-Wright. Regarding the
existence of inherent presidential national security power, the Court
stated: "The exclusion of aliens is a fundamental act of sovereignty.
The right to do so stems not alone from legislative power but is
inherent in the executive power to control the foreign affairs of the
nation."

310

The trend of using Curtiss-Wright to justify inherent presidential
national security power did not end with Justice Jackson's
interpretation of Curtiss-Wright in Youngstown. In United States v.
Mazurie,3 11 a 1975 decision involving the legitimacy of a law involving
the sale of alcoholic beverages in "non-Indian communities" in
Wyoming, the Court again discussed Curtiss-Wright in the context of
inherent powers. Discussing congressional delegations, the Court
recognized the limits on the authority of Congress to delegate its
legislative power. In so doing, it cited Curtiss-Wright and concluded
that "those limitations are, however, less stringent in cases where the
entity exercising the delegated authority itself possesses independent
authority over the subject matter."3 1 2 Moreover, as discussed
above,3 13 the shadow of Curtiss-Wright was also cast over Dames &
306 333 U.S. 103 (1948).
307 See id. at 114.
308 See id.

309 See 338 U.S. 537 (1950).
310 See id. at 542.
311 419 US 544 (1975).
312 Id. at 556-57.
313 See Part III.
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Moore v. Regan,3 14 which also acknowledged inherent presidential
national security power.
It is clear, therefore, that the Supreme Court has interpreted
Curtiss-Wright to be much more than a mere delegation case. As a
result, a more accurate holding for Curtiss-Wright would simply be
that the President has greater constitutional power in national
security affairs than in domestic affairs; a holding which at the same
time implicitly recognizes that the President possesses inherent
16
national security power. 315 Such a holding is quite unexceptional,

314 See Part III.
315 See, e.g., Thomas E. Mann, Making Foreign Policy: President and Congress, in A QUEsTION
OF BALANCE, supra note 284, at 8 ("the president's inherent powers in foreign policy were
explicitly recognized by the courts, most importantly in United States v. Curtiss-Wright."). RALPH
C. CHANDLER ET AL., 2 THE CONSTITUTIONAL LAW DICrIONARY 146 (1987) ("On balance ... the
effect of Curtiss-Wright was to firmly establish that the president possesses inherent power in the
field of foreign affairs.... ").
Lower courts have affirmed that Curtiss-Wright concludes that presidents have greater
inherent power in national security affairs than domestic affairs, irrespective of the delegation
issue. See Ramirez de Arellano v. Weinberger, 745 F.2d 1500, 1549 (D.C. Cir. 1984); vacated
and remandedby Weinberger v. Ramirez de Arellano, 471 U.S. 1113 (1985) (citing Curtiss-Wright
and stating: "The Court has long emphasized that the executive's discretion to manage foreign
affairs is considerably greater than his power to control domestic matters"); Langenegger v.
United States, 5 Cl. Ct. 229, 233 (1984), modified Langenegger v. United States, 756 F.2d 1565
(Fed. Cir. 1985) (citing Curtiss-Wright when it stated: "The area of foreign relations is, of
course, where our Constitution affords the broadest discretion to the President"); Shanghai
Power Co. v. United States, 4 Cl. Ct. 237, 247 (1983) ("[tlhat there are differences between
[the power to conduct foreign affairs and domestic affairs] and that these differences are
fundamental, may not be doubted.") (quoting United States v. Curtiss-Wright Exp. Corp., 299
U.S. 304, 315 (1936)) (brackets in original).
Some federal courts have gone so far as to cite Curtiss-Wrightas providing the President with
virtually exclusive foreign affairs power. See Unidyne Corp. v. Gov't of Iran, 512 F. Supp. 705,
708 (E.D. Va. 1981) ("Under Article II of the Constitution the President has the power to
exercise the sovereign power of the United States in foreign relations ... ."); Atlee v. Laird, 347
F. Supp. 689, 702 (E.D. Pa. 1972) affld 411 U.S. 911 (1973) ("The Constitution commits to the
President all the foreign policy powers of this country with the exception that the Senate must
approve treaties."); Latvian State Cargo & Passenger S.S. Line v. McGrath, 188 F.2d 1000, 1002
(D.C. Cir. 1951) ("The conduct of foreign affairs is, of course, a function of the executive
branch of the Government, and the judicial branch has no part in it or control over it.").
One court even indicated that Curtiss-Wright stood for the premise that virtually no check
exists on the President in this realm. See Shanghai Power Co., 4 Cl. Ct. at 247 & n.18 ("The
legislative and judicial branches of government must exercise their powers so as not to interfere
with the President's conduct of foreign relations.... Early in our history the principle was
established that constitutional limitations on the President's authority to conduct foreign
relations must be policed largely by the President himself lest our security be impaired .... ".
But cf Yoshida Int'l, Inc. v. United States, 73 Cust. Ct. 1, 17 (1974), rev'd, 63 C.C.PA 15 (1975)
(holding that President Nixon acted unconstitutionally when through a Presidential
Proclamation he imposed a 10% surcharge on articles imported into the United States).
316 See, e.g., supranote 315, at 146.
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reflecting as it does constitutional text,3 17 subsequent interpretations
of Curtiss-Wright by the Supreme Court,318 and the accepted
3 19
constitutional practice at the time of Curtiss-Wight.
c. The Refashioned Curtiss-Wright HoldingAdds Conceptual Clarity to
Youngstown
Such a holding for Curtiss-Wrightwould provide the added benefit
that, when merged with Youngstown, it would add much needed
As discussed
conceptual clarity to Justice Jackson's model.3 20
above, 321 Justice Jackson in his opinion implicitly acknowledged
Curtiss-Wright's distinction between internal and external affairs, yet
did not resolve where (if at all) such a distinction fell within his
tripartite model. In the same vein, he rejected the existence of
inherent presidential power. Both of these inconsistencies would be
clarified by applying such a refashioned Curtiss-Wight holding to the
reasoning of Justice Jackson's opinion. Moreover, because of the
difficulties discussed above, the Narrow Curtiss-Wright Critique must
fail.
B.

The Narrow Youngstown Critique: Youngstown is not a National
Security Case

1. Overview of the NarrowYoungstown Critique
Some courts and commentators contend that Youngstown is not a
national security case and that since Curtiss-Wright is such a case, no
synthesis between the two decisions is necessary. 322 The Narrow

323
Youngstown view has been adopted by a handful of federal courts

317 See supranote 41.
318 See supra note 136 and accompanying text and notes 300-315 and accompanying text.
319 See supra Part I.B. 1.
320 See supraPart II.B.2. (discussing the internal inconsistency ofJustice Jackson's tripartite
model).
321 See supraPart II.B.2.
322 As will be discussed below, this Critique is closely related to the GoldwaterCritique but is
distinct in that Goldwater acknowledges that Youngstown has some national security bearing
whereas the Narrow Youngstown Critique contends that it has none. Compare infra Part IV.B.
with Part IV.D.
323 See Chas. T. Main Int'l., Inc.. v. Khuzestan Water & Power Auth., 651 F.2d 800, 817
[t]
(1981) (Breyer,J., concurring) (citing Youngstown and stating that " he President does not on
his own, without Congressional approval, have the power to seize a domestic steel mill at a time
of grave domestic crisis"); Ange v. Bush, 752 F. Supp. 509, 516 (D.D.C. 1990) (discussing
Curtiss-Wight and Youngstown and stating that the discretion granted the President in national
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and by such esteemed commentators as Louis Henkin, 324 Bernard
Schwartz, 25 Arthur Schlesinger, 26 David Gray Adler, 27 Alfred
331
330
Kelly, 328 LochJohnson, 329 Robert Kaufman, andJean Smith.
Perhaps the clearest exposition of the Narrow Youngstown Critique
appears in Professor Henkin's Foreign Affairs and the U.S.
security affairs does not extend to domestic affairs); Staebler v. Carter, 464 F. Supp. 585, 598
(D.D.C. 1979) (distinguishing between Youngstown's establishment of legislative supremacy in
enacting laws, raising revenue, and appropriating funds and Curtiss-Wright'sacknowledgment of
executive primacy in national security affairs); Guerra v. Guajardo, 466 F. Supp. 1046, 1055
(S.D. Tex. 1978) (categorizing Youngstown as a domestic case and Curtiss-Wright as a foreign
relations case); Atlee v. Laird, 347 F. Supp. 689, 702 (E.D. Pa. 1972) ("Contrasting the Steel
Seizure case with Curtiss-Wright... clearly reveals the different set of considerations raised by
foreign relations cases.").
324 See HENKIN, supranote 15, at 378 n.24. Other scholars hint at agreement with this view.
See Edgar & Schmidt, supranote 2, at 352 ("[The] Steel Seizure [case] is generally taken to be the
dominant influence on the domestic front, while Curtiss-Wright dominates with respect to
foreign policy.");John E. Nowak & Ronald D. Rotunda, A Comment on the Creationand Resolution
of a "Nonproblem" Dames & Moore v. Regan, the ForeignAffairs Power, and the Rote of the Court, 29
UCLA L. REV. 1129, 1154 (1982) (stating that "[t]he Court's action in Youngstown was seen as
fitting only in a domestic power compartment of constitutional theory"); D. Christopher Ohly,
Advice and Consent: InternationalExecutive Claims Settlement Agreements, 5 CAL. W. INT'L L.J. 271,
287 (1975) (concluding that Youngstown is "perhaps distinguishable ....
since it involved
domestic rather than international affairs").
325 See BERNARD SCHWARTZ, 2 A COMMENTARY ON THE CONSTITUTION OF THE UNITED

STATES 96 (1963) (concluding that Youngstown involved "the internal economy of the
country").
326 See SCHLESINGER, supra note 36, at 143-44 (stating that the "rebuke" of independent
presidential power "was confined ... to domestic abuse of presidential power. Neither the
majority nor even the minority saw the case as involving in any primary sense the President's
authority in foreign affairs.").
327 See David Gray Adler, The Constitution and PresidentialWarmaking in THE CONSTITUTION
AND THE CONDUCT OF AMERICAN FOREIGN POLICY, supra note 15, at 214-15 (commenting with

approval on Professor Schlesinger's view of the Curtiss-Wright/Youngstown relationship).
328 See Kelly, supra note 2, at 85 (concluding that Curtiss-Wright reflects presidential power
whereas Youngstown indicates his lack of such power in the domestic realm).
329 See LOCH K. JOHNSON, AMERICA AS A WORLD POWER 204-05 (1995) (classifying
Youngstown as a domestic case and Curtiss-Wrightas a foreign policy case).
330 See Robert C. Kaufman, Book Review, 8 CONST. COMMENT. 321, 327 (1991) (reviewing
MICHAEL J. GLENNON, CONSTITUTIONAL DIPLOMACY (1990), HAROLD HONGJU KOH, THE
NATIONAL SECURITY CONSTITUTION (1990) and Louis HENKIN, CONSTITUTIONALISM,

DEMOCRACY AND FOREIGN AFFAIRS (1990) (concluding that Youngstown was a domestic case); cf
Joel M. Gora, Symposium: The Day the Presses Stopped: A History of the Pentagon Papers Case, 19
CARDOZO L. REV. 1311, 1329 (1998) (acknowledging that Youngstown controls domestic actions
by the President and Curtiss-Wrightcontrols foreign affairs).
331 See JEAN E. SMITH, THE CONSTITUTION AND AMERICAN FOREIGN POLICY 4 (1989)
(concluding that the Court has curtailed the President's power in "purely domestic matters
during peacetime" such as in the case of Youngstown). Cf, Craig Matthews, The Constitutional
Power to Conclude International Agreements 64 YALE L.J. 345, 382 (1955) (concluding that
Youngstown "was primarily of domestic concern.").
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Constitution.332 Henkin asserts that the Youngstown decision "has not
been considered a 'foreign affairs case."' 33 3 Professor Henkin
reasons that because the majority of the Court did not treat the case
as involving presidential national security power, the case cannot be
considered a national security case.3 34 Specifically with respect to
Justice Jackson's concurrence, Professor Henkin reiterates that the
"Court treated [the case] as domestic, not as involving foreign
33 5
affairs."
Despite Curtiss-Wright's more obvious flaws, Professor Henkin
acknowledges that it "remains authoritative doctrine."33 6 He argues
this is so since the opinion was 'joined by six otherJustices" and "has
been cited with approval in later cases."33 7 As a result, he and other
followers of the Narrow Youngstown Critique reason that Curtiss-Wright
and Youngstown coexist albeit in parallel universes. Each reigns
supreme within its own sphere: Curtiss-Wrightgoverning presidential
actions in national security affairs and Youngstown in domestic affairs.
2. The Defects of the Narrow Youngstown Critique
Although initially appealing, the Narrow Youngstown Critique fails
for three reasons: 1) the Supreme Court has explicitly endorsed
Justice Jackson's model within the national security context; 2)
Justice Jackson himself did not limit his model to domestic affairs;
and 3) taken to its logical conclusion, the constitutional landscape
that results from the critique runs counter to constitutional text and
the intent of the Framers.
The first failure stems from the Supreme Court's approval of
Justice Jackson's tripartite model in a national security context in
Dames & Moore.338 In much the same way as Curtiss-Wright has been
cited for supporting the existence of inherent presidential national
security power despite the facts of the case, Justice Jackson's
concurrence in Youngstown, despite its domestic fact pattern, has
been frequently invoked in a national security context. In Dames &
Moore, the Court stated that "the decisions of the Court [Curtiss332 HENKIN, supra note 15.

333 Id. at 378 n.24.
334 id
335 Id. at 95.

336 Id. at 20 (citations omitted).
337 Id.

338 Dames & Moore v. Regan, 453 U.S. 654 (1981).
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Wright and Youngstown] in this area [national security affairs] have
been rare, episodic, and afford little precendential value for
subsequent cases. The tensions present in any exercise of executive
power under the... Constitution have been reflected in opinions by
33 9
Members of this Court more than once."
The Court reiterated the general applicability of Justice Jackson's
model. It stated that Justice Jackson's concurrence "elaborated in a
general way the consequences of different types of interaction
between the two democratic branches in assessing Presidential
authority to act in any given case." 34 Moreover, the Court specifically
endorsed Justice Jackson's tripartite scheme. "Justice Jackson in his
concurring opinion in Youngstown . . . brings together as much

combination of analysis and common sense as there is in this
[national security] area."3 41 The Restatement (Third) of Foreign Relations
Law and many prominent authorities in the field have reiterated this
view,3 42 as have an entire strain of Supreme Court decisions. 343 For
example, as discussed below, Goldwater v. Carter demonstrated that
Youngstown had at least some applicability in national security
jurisprudence. 344 In Kent v. Dulles,345 a decision which struck down a
prohibition against travel based on an individual's political beliefs,
339 Id. at 661.
340 Id at 668 (emphasis added).
341 Id at 669,
342 See RESTATEMENT, supranote 137, § 1 RN 3 ("In foreign affairs, Justice Jackson's famous
formula is invoked frequently. .. "). See also e.g., KOH, supranote 2, at 108 (stating thatJustice
Jackson's concurrence "powerfully reaffirmed the National Security Constitution."); GLENNON,
infra note 134, at 11-12 & n.47 (describing Youngstown as a "quintessential foreign-affairs case");
FRANCK, supra note 167, at 65 (stating that Youngstoum "clearly raised the most cogent foreignpolicy and national-security issues").
343 See Figure 3. It should be noted that while many authorities have classified the
Youngstown strain of cases as national security cases some of them might not be considered true
national security cases by the criteria used by the Idealist Model. See infra notes 452-464
(providing criteria for distinguishing between exercises of presidential national security power
and presidential domestic power). Even if Youngstown and the Youngstown strain of cases were
found not to be national security cases, that does not undercut the Idealist Model and support
the Narrow Youngstown Critique. This is because Justice Jackson's model has been explicitly
endorsed as applicable to national security contexts in Dames & Moore v. Regan and by a host of
academics. See supra note 167. Moreover, Youngstown was viewed as having some national
security applicability in Goldwater. See infra Part IV.D. Finally, Justice Jackson did not confine
his model to domestic affairs. See infra notes 350-355 and accompanying text. Thus, Justice
Jackson's model in Youngstown does indeed have applicability in a national security context even
if some of its progeny might not qualify as national security cases under the author's criteria.
344 See infra Part IV.D.
345 357 U.S. 116 (1958).
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the Court ignored Curtiss-Wrightaltogether and used Youngstown as its
347
template. 346 In similar fashion, New York Times v. United States
addressed the inherent power of the President to restrict the press
from publishing classified national security information. The Court
in a per curium opinion sided with the New York Times and in so
doing, again followed the Youngstown path, although only one justice
348
specifically referenced the opinion.
Second and still less persuasive is the argument that Youngstown
does not entail national security affairs because other justices did not
view Youngstown as such. This fact has little bearing on the breadth
of Justice Jackson's opinion, which draws its authority not from the
fact that it was joined by other justices (in fact it was joined by none)
but from of the intellectual vigor of the opinion. 349 Although the
facts of Youngstown admittedly involved domestic affairs, 350 the
breadth of Justice Jackson's model was not limited to domestic
affairs.
In prefacing his discussion of presidential power Justice Jackson
stated only that: "We may well begin by a somewhat over-simplified
grouping of practical situations in which a President may doubt, or
others may challenge, his powers, and by distinguishing roughly the
legal consequences of this factor of relativity." 351 In no way did
Jackson make exceptions for national security situations. In fact,
when discussing his first scenario of presidential action, where the
President acts with either the explicit or implicit authorization of
Congress, Justice Jackson explicitly included a discussion of national
security case law, namely Curtiss-Wright.352 Quoting Curtiss-Wright,
Justice Jackson stated, "[i]t is in this class of cases [the first category]

346 Id. at 129 (citing Youngstown and stating that "the right of exit is a personal fight
included within the word 'liberty' as used in the Fifth Amendment. ... [which can only be]
regulated ... pursuant to the law-making functions of the Congress"). See also KOH, supranote
2, at 136 (concluding that Kent followed the Youngstown model).
347 403 U.S. 713 (1971).
348 See id&at 741, 746. See also KOH, supra note 2, at 137 (implying that the overall tenor of
the decision followed Youngstown).
349 Cf supranote 167.
350 Youngstown, 343 U.S. at 645-46 (Jackson, J., concurring) (providing criteria to
determine if the President's actions fall within the realm of national security or domestic affairs
and concluding that Youngstown fell within the latter category).
351 Id. at 635.

352 Id. at 635 & n.2.
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that we find the broadest recent statements of presidential power...
"353

354
Justice Jackson's failure to include external affairs in his model
reflects more the conceptual inconsistency of his tripartite scheme
than it does any intention to exclude national security affairs from
his model. As discussed above,3 55 Justice Jackson discussed the
national security/domestic dichotomy throughout his opinion,
although he did not adequately integrate this dichotomy into his
tripartite model.
Third, the logical implications of the Narrow Youngstown Critique
are troubling. Under this approach, the President's actions in
domestic affairs vary in their legitimacy depending upon the actions
of Congress as reflected in the tripartite structure. Under the
Narrow Youngstown Critique, however, in national security affairs
Curtiss-Wright governs and the President is apparently unfettered by
either congressional or judicial action. This conclusion does not
comport with a sizable strain of case law that has categorized national
security actions within the tripartite framework.3 56 Nor certainly does
it follow the views of the Framers, who went to significant lengths to
provide Congress with a host of impressive national security
powers. 57 As a result, the logical implications of the Narrow
Youngstown Critique-that the President is virtually unrestrained in
national security affairs-makes this critique all the more difficult to
embrace.
Because of the aforementioned factors-that subsequent case law
has interpreted Youngstown as implicating national security affairs,
that Justice Jackson viewed his opinion as encompassing national
security affairs and that the logical implications of such a model run
counter to constitutional text and the intent of the Framers-the
Narrow Youngstown Critique presents an inadequate approach to the
Curtiss-Wright/Youngstown relationship.

353 id.
354 See supra Part II.B.2.
355 See supraPart II.B.2.

356 See, e.g., Dames & Moore v. Regan, 453 U.S. 654, 661-62 (1981).
357 See supra notes 147-161 and accompanying text.
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The Hybrid Critique: Curtiss-Wright is a Delegation Case and
Youngstown is not a NationalSecurity Case

1. Overview of the Hybrid Critique
The Hybrid Critique is a combination of the Narrow Curtiss-Wright
Critique and the Narrow Youngstown Critique. It not only contends
that Curtiss-Wright is a delegation case, but also that Youngstown
pertains exclusively to domestic affairs. Professor Raoul Berger and
former Secretary of State William Rogers were proponents of this
school of thought.
Professor Berger wrote that "Curtiss-Wright decided a narrow
delegation of powers issue."358 At the same time, he argued that
Justice Jackson's statements were "uttered in the context of action on
the domestic scene."3 59 Secretary Rogers followed similar reasoning in

36°
evaluating the relationship between Curtiss-Wrightand Youngstown.
He stated in testimony before the Senate Committee on Foreign
Relations that the issue in Youngstown was not war powers but "labor
management relations" 361 and thus concluded that Curtiss-Wright fell
362
within Justice Jackson's first scenario.

2. The Defects of the Hybrid Critique
The Hybrid Critique suffers from a host of problems, not the least
of which is that it compounds the defects of both the Narrow CurtissWright and Narrow Youngstown Critiques. As demonstrated above,
3 63
Curtiss-Wright constitutes much more than a mere delegation case
and Justice Jackson's model certainly encompasses national security
3 64
affairs.
In addition to the defects of the previous models, the Hybrid
358 Raoul Berger, The President's Unilateral Termination of the Taiwan Treaty, 75 NW. U. L.

REV. 577, 591 (1980); see also Raoul Berger, The PresidentialMonopoly of Foreign Relations, 71
MICH. L. REV. 1, 26 (1972) ("[tlhe sole issue was whether this was an improper delegation...
359 Raoul Berger, War-making by the President, 121 U. PA. L. REV. 29, 69 (1972).
360 See War Powers Legislation: Hearings Before the Senate Committee on Foreign Relations, 92d

Cong. 494-96 (1971) (statement of William P. Rogers, Secretary of State) [hereinafter Foreign
Relations Hearing];William P. Rogers, Congress, the President, and the War Powers, 59 CAL. L. REV.

1194, 1205-07 (1971).
361 Foreign Relations Hearing,supranote 360, at 494.
362 Id. at 495-96.
363 See supraPart WA.
364 See supraPart IV.B.
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Critique suffers from its own unique conceptual shortcomings. Since
the critique views Youngstown as a domestic case, then presumably it
would follow that a different national security plane exists upon
which
Curtiss-Wright rests. However,
the
Hybrid
Model's
categorization of Curtiss-Wright as a mere delegation case would

appear to leave Curtiss-Wright incongruously on same plane as
Youngstown as demonstrated in Figures 1 and 2. Thus, while seeming
to distinguish between national security and domestic affairs at one
point, the model simultaneously seems to clump the two different

types of power together on the same plane. In effect, the Hybrid

3 65
Model reaches inconsistent conclusions.

This resulting lack of conceptual refinement, when coupled with
the deficiencies of the Narrow Curtiss-Wright and Narrow Youngstown
models, ensure that the Hybrid Critique is also inadequate to the task
of resolving the Curtiss-Wright/Youngstownrelationship.
D.

The Goldwater Critique: Curtiss-Wright Fully Implicates National
Security Whereas Youngstown Does so only Partially

1. Overview of the Goldwater Critique
The Goldwater Critique has as its basis the assertion that CurtissWright applies only when the President's actions fall completely
within the national security sphere. At the same time, the critique
contends that Youngstown controls when the action involves a mixture
of national security and domestic affairs-what has been termed
"intermestic" affairs.3 66 The Critique is based on Justice Rehnquist's
3 67
concurrence in Goldwater v. Carter.
It also may have the

365 That is not to say that the Hybrid Critique does not flirt with consistency. It fails in part
because it does not "close the logical circle." It hints that national security and domestic affairs
lie on different planes but does not state that national security affairs have a higher probability
of being upheld nor that the tripartite model is replicated on both planes. The Critique needs
to expand the tripartite model to encompass both national security and domestic planes. It
states only that Curtiss-Wrightis within Justice Jackson's first category, but does not state that it
exists on the higher plane. The Hybrid Critique thus comes close in some respects to the
Idealist Model, however, it fails to complete the logical linkages. Moreover, the Idealist Model
recognizes thatJustice Jackson's model does indeed have national security application whereas
the Hybrid Model dismisses his scheme as having no application whatsoever in national security
affairs.
366 See generally Bayless Manning, The Congress, the Executive, and Intermestic Affairs: Three
Proposals,55 FOREIGN AFFAIRS 306 (1977) (identifying "intermestic" issues).
367 444 U.S. 996, 1002-06 (1979) (Rehnquist,J. concurring).
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3 68 and
endorsement of at least two lower federal court opinions,
369 and Edward Keynes.3 70
Professors John Norton Moore
Goldwater involved an attempt by several senators to enjoin
President Carter from abrogating the American mutual defense
Treaty with Taiwan.3 71 Although the Court did not reach the merits
of the case, ruling the dispute a political question,3 72 Justice
Rehnquist, in his concurrence, 373 did speak to the relationship
between Curtiss-Wrightand Youngstown.
Justice Rehnquist seemed to indicate that the two cases could be
categorized according to their degree of involvement in national
security affairs. He reasoned that while "[in Youngstown, private
litigants brought a suit contesting the President's authority under his
war powers to seize the Nation's steel industry, an action of profound
and demonstrable domestic impact," in Curtiss-Wright, "the effect of
this [the President's] action, as far as we can tell, is 'entirely external

368 See Ramirez de Arellano v. Weinberger, 745 F.2d 1500, 1549 (D.C. Cir. 1984) (Tamm,J.,
dissenting) ("Although the seizure in Youngstown may have been related to military operations
abroad, its primary effect was on domestic, and not foreign affairs. . . . [T]he domestic
problem might have a secondary effect on foreign affairs."), vacated and remanded by
Weinberger v. Ramirez de Arellano, 471 U.S. 1113 (1985); Atlee v. Laird, 347 F. Supp. 689, 70102 (E.D. Pa. 1972).
"[A]lthough [in Youngstown] the executive had argued that the
seizures were related to the war power, in essence the President was
obtruding into the field of labor relations, an area traditionally assigned to
the Congress. Even though the nationalization and the Court's injunction
of the President's action might have had some, although indirect, effect on
the foreign relations of this country, such import, if any, would have been
clearly minimal compared to [its impact upon] .. .the free enterprise
system."
Id. (emphasis added).
369 See Foreign Relations Hearing,supra note 360, at 468 (Statement ofJohn Norton Moore,
Professor, School of Law, University of Virginia) (stating that Youngstown is not "on point"
concerning the use of troops abroad since it "involved a domestic aspect of presidential war
power").
370 See EDWARD KEYNES, UNDECLARED WAR 85-87 (1982) (discussing Youngstown as a case
involving mixed national security and domestic affairs and concluding that courts will
sometimes review such presidential action, while pure national security issues are generally not
reviewed by courts). Professor Schlesinger could arguably fit in this camp as well. See
SCHLESINGER, supranote 36, at 143-44.
371 Goldwater, 444 U.S. at 997-98.
372 See id. at 1002
3 73

Id. at 1002-06. Justice Rehnquist was joined by ChiefJustice Burger,Justice Stewart, and
Justice Stevens.
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to the United States, and [falls] within the category of foreign
affairs. "374
The implication is that if a case involves a pure national security
question-one that is "'entirely external to the United States"'-then
the case would trigger Curtiss-Wright and would likely be
nonjusticiable. 375 If, on the other hand, the case involves presidential
national security powers which have significant domestic legal
ramifications-actions not "entirely external"-then the Court would
376
apply Youngstown.
2. The Defects of the Goldwater Critique
The Goldwater Critique has much to recommend itself, not the
least of which it appreciates the complex interaction between
national security and domestic affairs. For two reasons, however,
Justice Rehnquist's reasoning is problematic and the model must fail.
First, the Supreme Court has never followed Justice Rehnquist's
lead, 377 and second, a major premise ofJustice Rehnquist's reasoning

is flawed.
A mere two years after Goldwater, the Court in Dames & Moore had
an opportunity to endorse Justice Rehnquist's view and declined. As
discussed above,3 78 the Court's treatment of Curtiss-Wright and
Youngstown in Dames & Moore made no distinction between pure
national security affairs and mixed national security/domestic affairs.
In fact, the Court in that case considered both Curtiss-Wright and
Youngstown as involving national security affairs. In Dames & Moore,
the Court prefaced its discussion of Curtiss-Wrightand Youngstown by
stating: "the decisions of the Court in this area [foreign affairs] have
been rare, episodic, and afford little precendential value for
subsequent cases. The tensions present in any exercise of executive
power under the ...Constitution have been reflected in opinions by

Members of this Court more than once." 379 As a result, Justice

374 Id. at 1004-05 (Rehnquist, J., concurring) (emphasis added) (quoting United States v.
Curtiss-Wright Corp., 299 U.S. 304,315 (1936)).
375 See id.
376 See id.at 1004.

377 See Dames & Moore v. Regan, 453 U.S. 654, 661 (1981).
378 See supraPart III.
379 Dames & Moore, 453 U.S. at 661.
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Rehnquist's scheme despite its strengths remains an unfollowed
concurrence in a case not even decided on the merits.

38 0

Second, the premise of Goldwater-that Curtiss-Wright is a case
involving a pure national security issue-is questionable at best. It
could be persuasively argued that since Curtiss-Wright involved
criminal sanctions against a domestic corporation, the case did not
involve completely national security concerns. Consequently, using
Curtiss-Wright alone as precedent for Goldwater, a case which clearly
involved a national security question-unilateral presidential treaty
termination-appears inappropriate. Even if Curtiss-Wright were a
pure national security case, drawing from that decision that
prudential grounds should limit the Court's decision-making is a
curious conclusion since Curtiss-Wright was itself decided on the
merits.

381

Moreover, the validity of such a contention is questionable.

In the years between Curtiss-Wrightand Goldwater, the courts reviewed
a number of bona fide national security cases such as Belmont and
Pink, and would do so after Goldwaterin Dames & Moore.
Moreover, like the Narrow Youngstown Critique, this approach
appears to free the President from congressional accountability
altogether. By making no provision whatsoever for the relationship
between the President and Congress in a pure national security
scenario, the model lacks an appreciation for the concurrent
authority that both branches have over national security affairs as
established by the Framers.3 8 2 Therefore, despite its capacity for
finely calibrating the distinction between national security and
domestic affairs, the Goldwater Critique fails to provide adequate
guidance on the relationship between Curtiss-Wrightand Youngstown.
E. The Individual Rights Critique: Youngstown Applies when Individual
Rights are Implicated
1. Overview of the Individual Rights Critique
The fifth critique, the Individual Rights Critique, reasons that
when individual rights are implicated within a national security
context, then the more balanced Youngstown approach is to be
380 See Goldwater,444 U.S. at 1002.
381 See 299 U.S. 304 (1936).
382 That is not to say that the model used to describe the relationship between CurtissWright and Morningstown should necessarily be a judicial model, only that some
acknowledgment of congressional power is warranted.
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applied in place of Curtiss-Wright. This view has been followed by
several lower courts. Indeed, it is not difficult to see how the
Individual Rights Critique could have been spawned. Looking at
Figure 3, the majority of the cases involving national security which
have followed Youngtown have involved individual rights. For
example, Kent v. Dulles involved the right to travel abroad based on
one's political beliefs3 83 and United States v. New York Times involved

the First Amendment right against prior restraint.38 4 Both cases
relied upon Youngstown and struck down unilateral presidential
actions due to concerns about individual liberty.
Despite its initial attractiveness, the Individual Rights Critique fails
for two reasons: 1) there is a pronounced line of cases implicating
individual rights that has not followed the Youngstown path; and 2)
the case law articulating the Individual Rights Critique has been
limited to lower federal court cases, several of which have been
overturned.
The Individual Rights approach could be traced back to Marbuy
v. Madison.3 8 5 There, Chief Justice Marshall concluded that certain
presidential powers lay outside judicial competence.3 86 He stated:
"The[se] subjects are political. They respect the nation, not
individual rights, and being entrusted to the executive, the decision
of the executive is conclusive."38 7 Thus, the argument would seem to
follow that as long as the President does not interfere with individual
rights, he enjoys the freedom of action endorsed by Curtiss-Wright,
whereas if his actions involve individual rights, the President's actions
will be informed by the more restrained Youngstown approach.
A few federal courts have adopted this mode of reasoning. 388 In
Briehl v. Dulles,38 9 the Court of Appeals for the District of Columbia

wrote: "None of the 'foreign affairs' cases, it has been observed,
'involved a situation where the Executive action was specifically
383 357 U.S. 116 (1958).
384 403 U.S. 713 (1971).
385 5 U.S. (1 Cranch) 137 (1803)
386 id.
387 1& at 166

388 Cf United States v. United States Dist. Court, 444 F.2d 651,658-59 (6th Cir. 1971), aff'd
407 U.S. 297 (1972) (listing a number of national security cases, including Curtiss-Wright, and
concluding that none of the cases implicates Fourth Amendment rights analogous to
wiretapping).
389 248 F.2d 561 (D.C. Cir. 1957) rev'd sub nom. Kent v. Dulles, 357 U.S. 116 (1958).
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directed at restraining the freedom of a particular individual."'39 0
The court continued: "The notion that the President possesses
inherent military power to deal with internal affairs involving private
391
rights was disposed of in Youngstown Sheet & Tube Co. v. Sawyer."
The Individual Rights view was put forth in more detail by the
District Court for the District of Columbia in United States v.
Ehrlichman.92 In a footnote discussing inherent presidential powers,
the court distinguished between Curtiss-Wright and Youngstown by
concluding that the President's actions in Youngstown were struck
down since they implicated individual rights. After citing Chicago &
Southern Air Lines, Inc. v. Waterman Steamship Corp.,3 93 United States v.
Pink,394 United States v. Belmont,3 95 and Curtiss-Wright, the court
concluded that "[n]one of these cases purport to deal with the
constitutional rights of American citizens or with Presidential action
in defiance of congressional legislation."'3 96 The court then stated
"[w]hen such issues have arisen, Executive assertions of inherent
authority have been soundly rejected." 397 The court supported this
assertion with citations to Youngstown and Kent v. Dulles.398 A third
federal court followed similar reasoning. "Although courts often
defer to the Executive in the area of foreign affairs, the Supreme
Court has explicitly instructed us to 'construe narrowly all delegated
399
powers that curtail or dilute' the right to travel."
Additional support for this critique could be marshaled by
considering selected Supreme Court precedent. Although never
endorsing the Individual Rights Critique, the Supreme Court has
held the scope of national security power does not extend to prior

390 Id. at 590.

391 Id. at 594. Notably, even the language in Biehl v. Dulles would limit the President's
power over private rights only to instances involving "internal" affairs.
392 376 F. Supp. 29 (D.D.C. 1974), affd, 546 F.2d 910 (D.C. Cir. 1976), cert. denied
Ehrlichman v. United States, 429 U.S. 1120 (1977).
393 333 U.S. 103 (1948).
394 315 U.S. 203 (1942).
395 301 U.S. 324 (1937).
3 96

Ehrlichman,376 F. Supp. at 33 n.4.

397 id.

398 Id. Although occurring in a slightly different context, New York Times v. United States,
403 U.S. 713 (1971), could also be cited.
399 Wald v. Regan, 708 F.2d 794,800 (1st Cir. 1984) (citations omitted); rev'd, 468 U.S. 222
(1984).

20001

NationalSecurityJurisprudence

restraint,40 0 wiretapping phones 4 1 and, at one time at least, the right
40 2
to travel.
2. The Defects of the Individual Rights Critique
The primary deficiency of the Individual Rights Critique is that its
underlying premise is incorrect. It is true that when Youngstown is
applied in a national security context, the facts often involve
individual rights. However, just because individual rights are involved
in a national security context, does not mean Youngstown is
automatically applied. Courts have frequently applied Curtiss-Wright
40 3
in cases involving individual rights.

The court in Ehrlichmansomewhat disingenuously stated that none
of the cases following Curtiss-Wright "purported" to address individual
rights.40 4

Strictly speaking that is true.

Neither Pink nor Belmont

expressly addressed Fifth Amendment taking issues. 40 5 The fact that
the Court in these cases ignored the taking issue does not mean,
however, that the issue was not present in the case, only that it was
ignored by the Court. As numerous contemporaries have pointed
out, in Belmont and Pink individual rights were absolutely implicated
and were simply overcome by inherent presidential power.40 6 The
property of the challenging parties was taken without compensation-

400 In the New York Times Co. v. United States, the Nixon administration attempted to get an
injunction against the New York Times which was about to publish summaries of the top secret
history of Vietnam, known as the "Pentagon Papers." 403 U.S. 713 (1971). The Court
concluded that the administration's claim of national security could not justify prior restraint
against the newspaper. See id.
401 See United States v. United States Dist. Court, 407 U.S. 297 (1972).
402 See Kent v. Dulles, 357 U.S. 116 (1958). But see Haig v. Agee, 453 U.S. 280, 304-06
(1981) (limiting the scope of Kent v. Dulles).
403 See United States v. Pink, 315 U.S. 203, 229 (1942); United States v. Belmont, 301 U.S.
324, 331-32 (1937).
40
4 Ehrlichman,376 F. Supp. at 33 n.4.
405 For example, the Belmont Court simply dismissed the issue.
The public policy of the United States relied upon as a bar to
the action is that declared by the Constitution, namely, that
private property shall not be taken without just compensation.
But the answer is that our Constitution, laws and policies have
no extraterritorial operation, unless in respect of our own
citizens.
Belmont, 301 U.S. at 332.
406 See, e.g., Jessup, EditorialComment, supra note 231.
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Were the precedents of Pink

and Belmont not sufficient, their holdings were reinforced powerfully
four decades later in Dames & Moore,408 which also involved a taking,
as was recognized at the time by Justice Powell. 40 9 Thus, by no means
have the courts been uniform in their treatment of individual rights
within the national security context. 410 Such inconsistency cannot
constitute the basis for a valid critique.
The second major difficulty encountered by the Individual Rights
Critique is that it has been articulated by neither the Supreme Court
nor apparently by any commentators. Moreover, the lower court
cases which do expressly endorse the critique offer scant support at
best. Two of the three principal cases that outline the critique-Briehl
v. Dulles and Wald v. Regan-have been overturned, albeit on other
grounds. 411 The third, Ehrlichman, was never reviewed by the
Supreme Court on the merits.

412

As a result, the Individual Critique

can lay no claim to widespread judicial acceptance.
Because of its several shortcomings, including problems of
inconsistent precedent and little judicial support, the Individual
Critique must fail.

407 U.S. CONST. amend. V.

408 Dames & Moore v. Regan, 453 U.S. 654 (1981).
409 Id. at 690-91 (Powell,J., concurring).
Another blow to the Individual Rights Critique is that it focuses solely on second category
national security actions taken by the President to the exclusion of first category actions.
Historically, the President through congressional delegation has been able to commit some of
the most egregious violations of individual fights-violations which almost assuredly could not
take place in peacetime. Among the most glaring examples are the Japanese internment cases.
See Korematsu v. United States, 323 U.S. 214 (1944) (upholding the internment of American
citizens ofJapanese origin on the West Coast); Hirabayashi v. United States, 320 U.S. 81 (1943)
(same). As stated before, in the national security realm no first category action by the
President has ever been struck down. See HENKIN, supra note 15, at 77. Thus, courts have
applied the more restrained Youngstown approach in some cases involving inherent presidential
power and individual rights, but not in first category actions involving the same rights.
410 Even an argument narrowing the Critique to encompass non-monetary rights fails to
save the Individual Critique since the Critique has not received any judicial support. Cf
HENKIN, supra note 15, at 228 (stating that Belmont, Pink, and Dames & Moore did not involve
"preferred freedoms").
411 Brieh, 248 F.2d 561 (D.C. Cir. 1957); WaIh, 708 F.2d 794 (1st Cir. 1983).
412 546 F.2d 910 (D.C. Cir. 1976).
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F The PragnaticCritique: Acceptance of One Case to the Exclusion of the Other
1. Overview of the Pragmatic Critique
Unlike the previous five critiques, which assume that Curtiss-Wright
and Youngstown can be synthesized, the Pragmatic Critique rejects the
assumption that Curtiss-Wright and Youngstown are reconcilable.
Proponents contend that one of the cases may survive, but not both.
As illustrated in Figure 3, this critique vividly reflects the division in
national security jurisprudence. The case law is split between two
one following Curtiss-Wrightand the other
competing lines of cases:
413
Youngstown.
following
Both courts and academics have applied this approach to the
Curtiss-Wright/Youngstown relationship; an approach, which leads of
course to two different outcomes.
a. Treatment in the Courts
Most courts are subtle about their choice of one case versus the
other and have simply chosen quietly to favor Curtiss-Wright over
414
Youngstown. The most obvious example is Dames & Moore.
Although the case paid extensive lip service to Youngstown, the case
was decided along Curtiss-Wrightlines. 415 Another example of such a
decision is Justice Harlan's dissent in New York Times Co. v. United
States.416 Justice Harlan contended that the President possessed
inherent power to restrain the press in its publication of national

413 Since the Supreme Court has provided little guidance on the question of the CurtissWright/Youngstown relationship, generally lower courts have mimicked the Supreme Court by
simply coming down in favor of one approach or the other. Compare, e.g., United States v.
Glasser, 750 F.2d 1197, 1200 (3rd Cir. 1984) cert denied, 471 U.S. 1018 (1985) (endorsingJustice
Sutherland's "Springing Sovereignty" theory), and Oneida Indian Nation v. New York, 860 F.2d
1145, 1161 n.10 (2d Cir. 1988) (same), with American Int'l Group v. Islamic Republic of Iran,
657 F.2d 430, 438 n.6 (D.C. Cir. 1981) ("To the extent that denominating the President as the
'sole organ' of the United States in international affairs constitutes a blanket endorsement of
plenary Presidential power over any matter extending beyond the borders of this country, we
reject that characterization.") and Pangilinan v. INS, 796 F.2d 1091, 1098-99 (9th Cir. 1986)
(citing Curtiss-Wright regarding the President's authority in national security affairs, but
criticizing the government for not applyingJustice Jackson's concurrence).
414 See supra Part III (describing how Dames & Moore concludes in a Curtiss-Wright-like
fashion).
415 See supraPart III.
416 403 U.S. 713, 752 (1971) (Harlan,J., dissenting).
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security secrets. 417 In so doing, he cited Curtiss-Wright but left
418
Youngstown out of his analysis altogether.
Despite the fact that most Supreme Court decisions have favored
Curtiss-Wight,419 the blunt practical reasoning of the Pragmatic
Critique is perhaps best illustrated by American InternationalGroup, Inc.
v. Islamic Republic of Iran, a case which came down in favor of Justice
Jackson's concurrence. 420 The court, speaking through Judge Mikva,
declared: "To the extent that denominating the President as the 'sole
organ' of the United States in international affairs constitutes a
blanket endorsement of plenary Presidential power over any matter
extending beyond the borders of this country, we reject that
characterization." 421 Instead, the court baldly stated: "We propose a
more searching inquiry [than Curtiss-Wright] into the powers of the
President, using the separation-of-powers analysis propounded by
Justice Jackson in his [ Youngstown] concurrence .... 422

4 17

Id. at 758.

418 Id. at 753-54 (citing Youngstown for the unrelated proposition that the Attorney General
is authorized to bring suits in the name of the United States).
419 See e.g., Figure 3 (displaying the more numerous cases which have followed CurtissWight).
420 657 F.2d 430 (D.C. Cir. 1981).
421 Id. at 438 n.6.
422 Id at 439; cf. Goldwater v. Carter, 481 F. Supp. 949, 961 & n.54 (1979) (quotingJustice
Jackson's Youngstown concurrence and concluding that "[iun short, the conduct of foreign
relations is not a plenary executive power"), rev'd, 617 F.2d 697 (D.C. Cir. 1979), vacated, 444
U.S. 996 (1979).
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FIGURE 3

THE COMPETING LINES OF NATIONAL SECURITY CASES*
Curtiss-WrightLine**

Youngstown Line

Zemel v. Rusk
Goldwater v. Carter
Dames & Moore v. Regan***

Reid v. Covert
Kent v. Dulles
New York Times v. United States
United States v. United States
District Court

Haig v. Agee

Regan v. Wald
Sale v. HaitianCenters Council, Inc.

*

See footnote 343.

**

The pre-Youngstoum line of Curtiss-Wrightcases includes United States v. Belmont, United

States v. Pink, Chicago and Southern Air Lines, Inc. v. Waterman Steamship Corp., Lichter v. United
States and Knauff v. Shaughnessy.
***

As discussed above, see infra Part III, although Dames & Moore ostensibly embraces

both cases, it ultimately was decided in Curtiss-Wrightfashion.
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b. Academic Critiques
Many commentators, despite their generally visceral dislike of
Curtiss-Wright, argue that, despite its failings, Curtiss-Wight has
essentially displaced Youngstown in national security jurisprudence
and is now preeminent. 423 The main proponent of this school of
thought is former Assistant Secretary of State Harold Hongju Koh.
In his book, The National Security Constitution: SharingPower after the
Iran-ContraAffair, Secretary Koh sharply criticized Curtiss-Wright,and
expressed his strong preference for the Youngstown model. At the
same time, he resigned himself to the fact that Curtiss-Wright was
424
good law.
Koh viewed the two cases as staking out distinct constitutional
positions.
"Curtiss-Wright and Youngstown sketched dramatically
different visions of the National Security Constitution." 425
He
reasoned that the tenor of Youngstown refuted Curtiss-Wright.
'Jackson's Youngstown concurrence squarely rejected the CurtissWright vision and powerfully reaffirmed the National Security
426
Constitution as it had evolved.
Even though Professor Koh concludes that Youngtown rejected
Curtiss-Wright, he reasoned that Curtiss-Wright has since been
resuscitated and has essentially won out over Youngstown. "[S]ince
Vietnam the courts have read Curtiss-Wright and its progeny virtually
423 For other examples of the Pragmatic Critique, see CONGRESSIONAL RESEARCH SERVICE,
THE CONSTITUTION AND THE UNITED STATES OF AMERICA: ANALYSIS AND INTERPRETATION 42122 (1996) (terming the Youngstown decision a "substantial retreat from the proclamation of vast
presidential powers made in Myers and Curtiss-Wright"); MichaelJ. Glennon, The Nato Treaty: The
Commitment Myth in FIRST USE OF NUcLEAR WEAPONS, supra note 97, at 57 ("Courts appear in
successive stages to have backed steadily away from the [nondelegation doctrine] exception
[for foreign affairs] suggested by Curtiss-Wright."); Corn, supra note 2, at 199 (stating that
Curtiss-Wright's "efficacy is arguably transcended by constitutional jurisprudence that reflects a
less static and more functional approach to analyzing separation of powers issues" such as
Youngstown); David M. Driesen, The CongressionalRole in InternationalLaw and its Implicationsfor
Statutory Interpretation,19 B.C. ENVTL AFF. L. REV. 287, 293 (1991) (concluding that the Court
has rejected both Curtiss-Wrightand Justice Black's opinion in Youngstown and adopted Justice
Jackson's concurrence); Charles Tiefer, The FAS ProposaL Valid Check or UnconstitutionalVeto, in
FIRST USE OF NUCLEAR WEAPONS, supra note 97, at 154-55 (describing the Court's decisions in
separation of powers cases such as Curtiss-Wright and Youngstown as pendulum swings); Jeanne
M. Woods, PresidentialLegislating in the Post-Cold War Era: A Critique of the Barr Opinion on

ExtraterritorialArrests, 14 B.U. INT'L L.J. 1, 22 (1996) (concluding that Youngstown "rejected"
Curtiss-Wright'sview of the Constitution).
424 KOH, supra note 2, at 107-08.
425 Id. at 135.
426 Id. at 108.
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to supplant the constitutional vision of Youngstown." 427 He argued
that the federal courts in recent years have "all but dismantle [d] the
Youngstown vision" of the Constitution in favor of the Curtiss-Wright
approach. 428 Because of this practical view of national security case
law, Professor Koh falls within the Pragmatic camp.
2. The Defects of the PragmaticCritique
Even when cogently argued as in the case of Secretary Koh's
analysis, the Pragmatic Critique is in the end unsatisfying for three
reasons. First, while it is true that Curtiss-Wright has been followed
more readily than Youngstown, 429 there is no evidence in the national
security case law that Youngstown has been discredited. To the
contrary, as discussed above, the Supreme Court in Dames & Moore
expressly endorsed Justice Jackson's tripartite structure and explicitly
placed Youngstown on par with Curtiss-Wrightin national security case
law. 430 In addition, Justice Rehnquist, in his Goldwater concurrence,

also categorized Youngstown as at least partly involving national
431
security affairs.
Second, Koh overreaches when he concludes that Youngstown
refuted Curtiss-Wright. While Youngstown may have refuted the spirit
of Curtiss-Wrightby subtly discrediting the latter's excesses, 432 the two
cases are far from irreconcilable. Certainly Justice Jackson did not
think so, since he included Curtiss-Wright (however infelicitously) into
his model.

433

Third, since the two cases are still viable, the Pragmatic Critique
fails to reconcile the two into any conceptual framework. This is
problematic since the foundation of Anglo-American jurisprudence
rests on the assumption that cases must be synthesized into broader
legal doctrines. 434 This method of inductive legal reasoning, which is
427 Id. at 146.

428 See Harold Hongju Koh, Why the President (Almost) Always Wins in ForeignAffairs: Lessons
of the Iran-ContraAffair, 97 YALE L.J. 1255, 1306 (1988).
429 See supra Figure 3.

430 See Dames & Moore v. Regan, 453 U.S. 654, 661-62 (1981).
431 See Goldwater,444 U.S. at 1004.
432 See Youngstown, 343 U.S. at 635-36 & n.2 (1952) (Jackson, J., concurring) (concluding
that Curtiss-Wrightwas a first category action by the President and that "[m]uch of the Court's
opinion is dictum").
433 See supra Part IIA2 (describing the problems stemming from Justice Jackson's
interpretation of Curtiss-Wright).
434 See, e.g.,Johnson v. Texas, 509 U.S. 350, 373 (1993) ("The reconciliation of competing
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the hallmark of the common law, was astutely captured by Oliver
Wendell Holmes:
It is the merit of the common law that it decides
the case first and determines the principle afterwards.
•... It is only after a series of determinations on the
same subject-matter, that it becomes necessary to
"reconcile the cases," as it is called, that is, by a true
induction to state the principle which has until then
435
been obscurely felt.

In the case of the relationship between Curtiss-Wright and
Youngstown, simply declaring one case the winner in some sort of
jurisprudential title bout fails to comply with long-standing
jurisprudential norms. Moreover, as shown above, 436 by no means
has Youngstown been overturned by courts, nor was Curtiss-Wright
rejected by Youngstown. While both cases paint different pictures of
the distribution of national security power, they are not
fundamentally at odds. As will be demonstrated below,

437

the two

cases actually mesh together surprisingly well. As a result of its
fundamental flaws, the Pragmatic Critique, like its five predecessors,
must also fail.
V. THE NEW MODEL: THE IDEALIST CRITIQUE

As has been demonstrated, the six traditional approaches to the
vexing Curtiss-Wright/Youngstown question have proved unequal to
the task. A new approach is needed, one which better follows
constitutional text, extant national security case law, past presidential
actions and the intent of the framers. In so doing, the model should
acknowledge the critical role of Congress in foreign policy
formulation, while at the same time, reflect the realities of inherent
principles is the function of law."); Oliver Wendell Holmes,Jr., The Path ofthe Law, 10 HARV. L.
REV. 457, 457-58 (1897) ("Far the most important and pretty nearly the whole meaning of every
new effort of legal thought is to make these prophecies [legal thought displayed in reports,
treatises and statutes] more precise, and to generalize them into a thoroughly connected
system").
435 Oliver Wendell Holmes,Jr., Codes, and the Arrangement of the Law, 5 AM. L. REV. 1 (1870),
reprinted in 44 HARV. L. REV. 725 (1931).

436 See supra Part IVA. and Part V.
437 See infra Part V.
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presidential power and the national security/domestic dichotomy.
The Idealist Model satisfies these concerns and, as a result, provides
the best reading of the Curtiss-WrightiYoungstown relationship as well
as a conceptual tool for determining the validity of exercises of
presidential power.
A. Description of the Model
The Idealist Model merges the holding of Curtiss-Wright-that the
President has greater authority in national security affairs than
domestic affairs 438-with the tripartite model created by Justice
Jackson in Youngstown.439 This relationship is reflected in Figure 4.440
In the model, the National Security Vector, which represents
presidential actions in national security affairs, lies on a higher plane
than the Domestic Vector, reflecting the higher probability of
constitutionality that accompanies presidential actions in the
national security arena. 441 The gap between the two vectors, which
demonstrates this higher probability, reflects the core holding of
Curtiss-Wright and its progeny: that the President has greater
constitutional authority in national security affairs. Therefore, a
President acting pursuant to a mandate from Congress in national
security affairs would be acting to the full extent of his (and the
federal government's) constitutional power. His actions in this
respect would be nearly unassailable. Such an occurrence happened
in Curtiss-Wright,as reflected by Point I in Figure 4.

438 See Curtiss-Wright,299 U.S. at 319-21 and notes 315-321 and accompanying text.
439 See Youngstown, 343 U.S. at 635-36.
440 The author is aware that in creating such a model he is acting counter to Justice
Holmes' famous dictum: "The great ordinances of the Constitution do not establish and divide
fields of black and white." Springer v. Philippine Islands, 277 U.S. 189, 209 (1928) (Holmes,J.,
dissenting). In response, the author would only quoteJustice Jackson that the categorization is
merely "a somewhat over-simplified grouping." Youngstown, 343 U.S. at 635.
441 See supra note 223. This higher probability of constitutionality reflected in the Idealist
Critique would include instances where the courts have refused to review cases on the merits,
essentially allowing the constitutional construction of the two political branches to stand. See
LOuIS FISHER, CONSTITUTIONAL DIALOGUES: INTERPRETATION AS POLITICAL PROCESS 231 (1988)
(stating that the doctrine of "coordinate construction" reflects the political branches'
"authority and.., competence to engage in constitutional interpretation, not only before the
courts decide but afterwards as well"). Thus, the Idealist Model is not exclusively a model of
judicial interpretation.
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FIGURE 4

THE IDEALIST MODEL

Modified from a chart originally presented in 47 Am. U.L. Rev. 1273, 1316 (1998).

A Probabilistic Model of the President's Constitutional Authority
Based on Justice Jackson's Youngstown Framework
and the Curtiss-WrightCase
The President
Relying Solely
Upon His Own
Inherent Power
Minus Congress'
Authority in the
Same Area

The President
Relying Solely
Upon His Own
Inherent Power

The President
Relying Upon His
Own Inherent
Power Plus
Congressionally
Delegated Power

Highest Likelihood
of Constitutionality

1

-

National Security Vector

2

axis

Vector
<Domestic
Lowest Likelihood of
Constitutionality

3

x axis Third Scenario
Against the Will
of Congress

Second Scenario
Absent
Congressional
Action

First Scenario
Pursuant to
Congressional
Approval

LEGEND
x axis: Presidential actions via-A-vis the actions of Congress according to justice
Jackson's tripartite Youngstown framework.
y axis: Likelihood of presidential actions passing constitutional muster.
1. President's actions pursuant to
(see Curtiss-Wright).
2. President's actions pursuant to
3. President's actions pursuant to
powers in domestic affairs (see

treaty obligations or national security legislation
unilateral executive agreement (see Pink).
unilateral action based solely on his own inherent
Youngstown).
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Similarly, were the President to act in national security affairs
within Justice Jackson's second scenario, the "Zone of Twilight," he
would be acting solely pursuant to his inherent power. The
legitimacy of the President's actions in this regard has been
confirmed by cases such as United States v. Pink,442 as reflected by
Point 2. Even in this "zone of twilight," the Supreme Court has never
invalidated an executive agreement based solely on presidential
power, 443 nor any other unilateral Presidential action in national
security affairs. 444 Were the President to act against the explicit will
of Congress, within Justice Jackson's third category, his actions would
be unlikely to be upheld. Despite the uphill legal battle, however,
the President's national security authority would still generally
provide him with the maximum power he could muster in such an
445
adverse situation.
442 315 U.S. 203 (1942).
443 See HENKIN, supra note 15, at 222. United States v. Guy W. Capps, Inc., 348 U.S. 296
(1955) involved the Supreme Court striking down an executive agreement between the United
States and Canada. The Supreme Court decided the case on nonconstitutional grounds,
however. See id. at 305.
444 See HENKIN, supra note, 15, at 436-448. By "national security," the author is following
the criteria laid-out below, see infra notes 452-464, which exclude decisions such as Youngstown
and Ex parte Milligan as cases with national security fact patterns. A presidential proclamation
imposing a duty on imported goods was invalidated by the Customs Court as an action beyond
the President's authority, but the case was overturned on appeal. See United States v. Yoshida
International, Inc., 378 F. Supp. 1155 (Customs Court 1974), rev'd, 526 F.2d 560 (C.C.PA
1975); see also Alcan Sales Div. v. United States, 534 F.2d 920 (C.C.PA. 1976), cert. denied, 429
U.S. 986 (1976). Early nineteenth-century cases such as Little v. Barreme did not address headon the President's inherent power and instead decided the President's interpretation of his
statutory authority. See supra note 225.
445 See Youngstown, 343 U.S. at 640. There is, however, some support for the President
acting against the express will of Congress that arguably could pass constitutional muster. See
supranotes 202-221 and accompanying text.
Youngstown is plotted on the Domestic Vector, as reflected by Point 3. This is because the
action in that case involved the President's use of national security powers within the domestic
realm. Such an action would be considered a domestic action. See infra notes 452-464 and
accompanying text (discussing the criteria used to distinguish between national and domestic
affairs). Such a placement should be distinguished, however, from the discussion involving the
scope ofJustice Jackson's model. By seizing privately owned steel mills pursuant to his national
security powers, President Truman used his national security powers in a domestic setting,
thereby placing his actions on the Domestic Vector. That is not the same as saying however,
that Justice Jackson's model envisioned only domestic affairs. To the contrary, his model
envisioned both national security and domestic affairs, even if the facts at hand dealt only with
the latter issue. See supra notes 350-355 and accompanying text. Hence the model should be
viewed as considered dictum or ratio decidendi. In a sense, Curtiss-Wright and Youngstown are
kindred spirits. Curtiss-Wright stands for inherent power, even though the case lacked the
factual basis for a discussion of inherent power, while Justice Jackson's model includes national
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The Idealist Model also benefits from the fact that it has the
internal consistency that Justice Jackson's model lacks. Presidential
actions pursuant to congressional delegation in national security
affairs have a higher probability of being upheld than similar actions
in the domestic sphere. This reflects the fact that no congressional
delegation in the national security realm has ever been struck
down, 446 while presidential actions pursuant to congressional
447
delegation in the domestic realm are struck down frequently.
In addition, as the model reflects, the President's national security
actions in category 2 may have a higher likelihood of constitutionality
than many of his domestic actions in category 1. For example, a
unilateral executive agreement involving a taking, such as what took
place in Pink, would fall within Justice Jackson's second scenario, but
would still have a higher likelihood of constitutionality than would a
unilateral domestic taking, as well as many other presidential actions
pursuant to congressional delegation within Justice Jackson's first
scenario. This likelihood is reflected by the fact thatJustice Jackson's
category 2 along the National Security Vector lies above part of
Justice Jackson's category 1 along the Domestic Vector.
B. The Premises of the Model
The Idealist Model relies upon, and satisfies, at least seven
assumptions, many of which have been discussed earlier in this
article. First, the Idealist Model assumes that both Curtiss-Wrightand
Youngstown are in fact good law. Certainly, neither case has been
overturned. In fact, the viability of both cases within the national
security field was acknowledged in both Dames & Moore448 and Justice
449
Rehnquist's concurrence in Goldwater.
Second, the model assumes that both cases are in fact national
security law cases. 450 Again, as discussed above, the Supreme Court,
through Dames & Moore and Goldwater, underscored the fact that
security power, though that case also lacked the factual basis for a discussion of such power.
Due in large part to the lack of precedent, both have been subsequently interpreted well
beyond the facts that came before the Court.
446 See HENKIN, supra note 134, at 77. See also supranote 223.

447 See, e.g., Clinton v. New York, 524 U.S. 417 (1998) (striking down the Line Item Veto
Act of 1996).

448 Dames & Moore v. Regan, 453 U.S. 654 (1981).
449 Goldwater v. Carter, 444 U.S. 996 (1979).
450 See supra Part W.B. (concluding that Youngstown is a national security case).
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both Curtiss-Wright and Youngstown indeed have national security
application.451

The third assumption is that national security and domestic
actions can be distinguished. 452 Such a distinction can admittedly be
difficult to make, although it is probably no more difficult to make
than distinguishing between Justice Jackson's three categories or any
other form of legal line drawing for that matter. As the world
continues to shrink due to improving communication and
transportation technology, the national security/domestic dichotomy
may well become increasingly blurred. 453 Reflecting this reality is the
use of the term "intermestic," which is often used to describe the
phenomenon involving combined international and domestic
454
issues.
Nonetheless, several indicia drawn from Justice Jackson's
concurrence can be used to provide guidance on whether or not the
President's actions fall within the national security sphere. First, the
courts should consider whether the President is using his national
security powers outside of U.S. borders. If he is acting in such a
manner, then the actions would presumptively involve the
President's national security powers. 455 If the opposite occurs-the
President is using his Commander in Chief powers within U.S.
borders-the question then is whether they are being used to suppress
rebellion or quell civil unrest. 456

If they are, then again the

President's national security powers are implicated. If they are not,
then the President's national security powers are not being put to use

451 See supra Part IV.B. Moreover, many in the academic community agree. See supranote
167.
452 But cf Manning, supranote 366, at 306.
453 See supranote 134.
4 54

See Manning, supranote 366.
455 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 645 (1952) Uackson, J.,
concurring) ("I should indulge the widest latitude of interpretation to sustain [the President's
ability] . . . to command the instruments of national force, at least when turned against the
outside world for the security of our society.... [or] because of rebellion .... ."). A reflection
of the greater constitutional discretion the President exercises overseas concerns the
deployment of forces. The President has long exercised greater discretion to move naval forces
than the army. See CORWIN, supra note 213, at 32 n.25.
Cf DANIEL P. FRANKLIN,
EXTRAORDINARY MEASURES: THE EXERCISE OF PREROGATIVE POWERS IN THE UNITED STATES 56
(1991) ("the President is generally granted a great deal of latitude in the conduct of diplomacy
and military operations, particularly outside the boundaries of the United States.").
45 6
SeeYoungstown, 343 U.S. at 645.
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(or to proper use anyway) and should be placed along the Domestic
457
Vector.
The second inquiry is to what degree do the President's actions
affect domestic affairs. If his use of national security power has only
an incidental domestic impact, then the President will be deemed to
be exercising his national security power. For example, in United
States v. Belmont,458 United States v. Pink 59 and Dames & Moore v.
Regan,460 the legitimacy of inherent presidential national security
actions was challenged because parties were injured pursuant to
executive agreements. In these cases, however, the presidential
actions taken had only ancillary domestic effects. They dealt on a
fundamental level with American intercourse with other nations;
involving diplomatic recognition and settlement of claims. Although
Youngstown also dealt with a domestic seizure of property, it is distinct
from the aforementioned cases since the seizure had a much more
attenuated link to national security. The President's argument was
that if the strike continued, it would affect steel production, which in
turn would adversely affect the manufacturing of materiel, which
would adversely affect the war effort in Korea. 461 While Justice
Rehnquist pointed out in Goldwater the impact of Truman's seizure
was "profound and demonstrable," 462 it did not have a direct impact
on American involvement overseas. Essentially, the action amounted
to a government takeover of an entire industry during a period of
undeclared war. As a result, the facts of Youngstown should be
considered to involve more domestic affairs than national security
463
affairs, thus placing the case along the domestic vector.
Thus, if the President is exercising his national security powers in
a domestic setting without the threat of rebellion, or if he takes
action having a demonstrable domestic impact not directly incident
to American interaction with other nations, then the President's
actions should be placed on the Domestic Vector. In such a case, the
action will appropriately be given no special deference by the courts
457 See id.

458 301 U.S. 324 (1937).
459 315 U.S. 203 (1942).
460 453 U.S. 654 (1981).
461 See Youngstown, 343 U.S. at 584.
462 Goldwater v. Carter, 444 U.S. at 996,1004 (1979) (Rehnquistj., concurring).
463 Of course, that is not to say thatJustice Jackson's model was limited to domestic affairs.
It was not. See supra note 167 and notes 350-355 and accompanying text.
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since the President's inherent national security power is not being
applied. Such indicia are likely to prevent the President from having
his national security powers spill over into areas affecting civil
464
liberties such as domestic surveillance or prior restraint.
Moreover, such indicia comport with precedent restricting the power
to inhibit civil liberties based on national security justifications.
The fourth assumption is that Curtiss-Wrights division between
national security and domestic actions is not dictum or that such
language is at least central to its rationale. As discussed above, 465
subsequent Supreme Court decisions have interpreted Curtiss-Wright
to mean that differences exist between national security and
domestic affairs, and not just when they happen to involve
congressional delegation. As accurately captured by a federal court,
"in the last analysis the Judges [sic] of the Supreme Court are the
466
final arbiters as to what is or is not dicta in a previous opinion.
The Supreme Court has not treated Curtiss-Wright's "sole
organ/plenary power" language as dictum. As has been
demonstrated, Curtiss-Wright casts a shadow far broader than the
mere issue of delegation. 467 Moreover, constitutional text, past
practice, and the views of numerous early commentators all reflect
this distinction. 4a6
The fifth assumption is that Justice Jackson's concurrence is
persuasive authority for Youngstown. As discussed above, Justice
Jackson's model has been commended on several occasions by the
Supreme Court,469 and was elevated to persuasive authority in Dames
& Moore.470 Furthermore, much of the academic community has
471
generally embraced the Jacksonian model.
The sixth assumption is that Justice Jackson's model is viewed as
dictum and not incidental to the case's legacy. Much as subsequent

464 Other 'intermestic" issues such as international trade would fall within the ambit of

congressional delegation. Since Congress has the power to control and regulate commerce
with other nations, if it wishes to delegate power to the President for fast track authority, it, of

course, may.
465 See supra Part IV.A
46 6
Ochikubo v. Bonesteel, 60 F. Supp. 916, 930 n. 28 (S.D. Cal. 1945).
467 See supra Part I.B.1.
468 See supra Part I.B.1.
469 See supra note 167.
470 See Dames & Moore v. Regan, 453 U.S. 654, 661-62 (1981).
471 See supra note 167.
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decisions 472 have expanded Curtiss-Wright's nominal holding to
include its "dictum" involving inherent national security power, in a
similar fashion courts have specifically endorsed the Jacksonian
model within the national security sphere.4 73 Whether it is dictum,
considered dictum or ratio decidendi, if the tripartite model was ever
extraneous to Justice Jackson's concurrence, it has now become
central to the opinion's legacy.
The seventh and final assumption is that the rationale behind
Curtiss-Wright-thatthe President is "sole organ" of foreign affairs and
has "plenary and exclusive" national security powers-can be tamed
and synthesized with the Youngstown framework.
This final
assumption is supported by the fact that while the Supreme Court
has adopted Curtiss-Wright to the extent that it stresses greater
presidential power in national security affairs, 474 it has never
475
endorsed Curtiss-Wright's statements concerning "plenary" powers.
In Dames & Moore, the Court explicitly declined to endorse such
language. The Court stated: "We do not decide that the President
possesses plenary power to settle claims, even as against foreign
476
governmental entities."
Thus, the Idealist Model adopts the judicially supported (and
supportable) features of Curtiss-Wright and incorporates them. The
model follows the courts in that it rejects the excesses of "sole
organ/plenary power" language, but at the same time it includes the
twin notions of inherent presidential national security power and the
477
national security/domestic distinction.
Upon close evaluation, the seven premises of the Idealist Critique
appear to rest on solid legal footing.

472 See supra Part I.B. 1.
473 See supra note 167.
474 See supraIVA.2.b.

475 453 U.S. at 688 ("We do not decide that the President possesses plenary power to settle
claims, even as against foreign governmental entities."); cf HENKIN, supranote 15, at 332 n.16.
476 453 U.S. at 688 (1981). Moreover, Justice Jackson himself never endorsed the "sole
organ/plenary power" passage.
While parts of his opinion supported the national
security/domestic dichotomy, nowhere did Justice Jackson support Curtiss-Wright'sexcesses.
477 See, e.g., supraPart I.B.1.
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C. The Advantages of the Idealist Critique
The Idealist Model brings with it a number of advantages. They
include that the model comports with constitutional text, it follows
national security case law, it reflects past practice, it follows the intent
of the Framers and it brings internal consistency to Justice Jackson's
model.
1. The IdealistModel Comports with ConstitutionalText
The prime advantage of the Idealist Model is that it brings CurtissWright into greater conformity with constitutional text. By
superimposing Justice Jackson's framework onto Curtiss-Wright, the
impressive Article I grants of national security power are returned to
their rightful status in national security law.478 At the same time, the
Idealist Critique recognizes that the President has unique national
security powers due to his roles as Commander in Chief and Chief
Diplomat.479 Thus, the textual distinction between national security
affairs and domestic affairs is reflected by the Idealist Model as are
the national security prerogatives of Congress.
2. The Idealist Model Comports with Case Law
The Idealist Model also reflects the national security case law. It
does so in two respects.
First, it reflects the existence of the
dichotomy between national security and domestic affiars. As was
acknowledged in Curtiss-Wright480 and as has been reiterated
consistently by the courts, 481 the President has greater authority in
national security affairs than he does in the domestic arena. That
fact is reflected in the model by the National Security Vector which
lies on a higher plane than the Domestic Vector. Important in this
distinction is that the model also reflects the existence of inherent
national security power. 48 2 The model illustrates the viability of
presidential actions in national security affairs that would not be
possible in domestic affairs. At the same time, the model reflects the
acceptance Justice Jackson's scheme has received in the courts. 483

478 See supra notes 147-161 and accompanying text.
479 See supra Part I.B.1. and note 28.

480 United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).
481 See, e.g., supranotes 136, 223 and 315.
482 See Supra notes 300-315 and accompanying text.
483 See supra notes 167 and 276.
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Second, and perhaps more importantly, the model reins in the
freewheeling spirit of Curtiss-Wright. As has been discussed, CurtissWright's nominal holding has been expanded to include inherent
national security powers. At the same time, it has also been used to
provide justification for legally dubious Executive actions such as the
Korean War and the Iran-Contra Affair even though the "sole
organ/plenary power" language has never been explicitly adopted by
the Supreme Court. By linking the President's actions more closely
to those of Congress, the balance of power within the national
security realm is brought closer to equilibrium.
3. The IdealistModel Comports with Past Practice
The Idealist Model comports with past practice. 484 It recognizes
that the President has the initiative in national security affairs. The
reality is that the President will often take action in national security
affairs, the legitimacy of which may depend on later congressional
response. Beginning with President Washington's Neutrality
Proclamation, Executive "pioneering" followed by subsequent
Congressional ratification has been the norm in many aspects of
national security affairs. 485 Thus, following Youngstown too slavishly
may deny this reality. 486 Even though on a practical as well as a legal

level it is unquestioned that the President's actions in the national
security realm have a unique valence (even before Curtiss-Wright),47
Justice Jackson's concurrence made no distinction between national
and domestic affairs.
Justice Jackson's model simply clumps
presidential actions together irrespective of whether they are
performed in a national security or domestic context. Such a
treatment not only devalues the President's national security power
but tacitly elevates his domestic power to unrealistic heights. The
Idealist Model clarifies this inconsistency to more accurately reflect
past practice.

484 See, e.g., McDougal & Lans, supra note 77, at 253; note 103.
485 CORWIN, supra note 167, at 177 (discussing in national security affairs the "long record
of presidential pioneering in territory eventually occupied by Congress."). For example,
following the outbreak of the Civil War, President Lincoln took a number of extraordinary
actions which he later submitted to Congress for legitimation.
486 See RoSSITER & LONGAKER, supra note 15, at 2 (stating that the study ofjudicial review of
presidential-military actions is "a study in the realities of constitutional law").
487 See supraPart I.B.1.
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4. The IdealistModel Follows the Intent of the Framers
An appropriate synthesis of Curtiss-Wright and Youngstown must
also follow the intent of the Framers. The Idealist Model factors in
that the Framers anticipated that the President would possess some
inherent power, 48 8 particularly in national security affairs, but that his
inherent power in national security affairs would not leave Congress
as a passive actor in the development of foreign policy. 48 9 The
Idealist Model reinjects Congress into national security policy
formulation by linking the legal status of the President's actions to
the actions taken by Congress. Thus, the model strikes a proper
balance between the constitutional power reflected by the competing
national security clauses in Articles I and II, which in the words of
Corwin are "an invitation to struggle for the privilege of directing
American foreign policy." 49° If the Idealist Model does not overly
restrict presidential power, neither does it completely liberate it.
Too often courts have been left with the stark choice of having to
apply either Curtiss-Wright or Youngstown. In national security affairs
courts will often take the safer route by ratifying executive faits
accomplis by following Curtiss-Wright and further emboldening the
Executive in its actions. Repeated reiterations of Curtiss-Wright risk
freeing the Executive from the constitutional moorings established
by the Framers. On the other hand, if the Court sides with
Youngstown, it may (or believe that it may) inhibit the freedom of
action that presidents require in dealing with "a world that presents
49 1
each day some new challenge with which he must deal."

If

Congress is given stronger support from the courts, then perhaps in
time, the legislature will regain the political will to reassert itself
within the national security realm and once again become an active,
albeit still junior, partner in foreign policy formulation much as the
Framers had envisioned.
5. The IdealistModel Lends Internal Consistency tojusticeJackson'sModel
Curtiss-Wright in many ways meshes nicely with Youngstown. As is
often the case with opposites, the strengths of one supplement the
weaknesses of the other. Once national security affairs are properly
488 See supra notes 69-85 and accompanying text.
489 See, e.g., supranotes 147-161 and accompanying text.
490 CORWIN, supra note 167, at 201.
491 Dames & Moore v. Regan, 453 U.S. 654, 662 (1981).
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distinguished from domestic affairs, Curtiss-Wright fits nicely within
Justice Jackson's first category along the higher plane of national
security affairs-much as Justice Jackson himself hinted at various
points in his opinion.
By acknowledging national security affairs as distinct, the Idealist
Model shores up the lacuna in Justice Jackson's formulation-where
to place national security affairs. As may be recalled, Justice Jackson
repeatedly made reference to the differences between national
security affairs and domestic affairs. Despite recognizing this
legitimate distinction in his opinion, Justice Jackson did not
incorporate it within his model. This failure created problems of
internal inconsistency in his model. Thus, by bifurcating presidential
actions, the Idealist Model adds much needed internal coherence to
Justice Jackson's scheme.
Regarding the related issue of inherent presidential power, the
Critique clarifies another aspect of Justice Jackson's opinion.
the national
Whereas Justice Jackson implicitly accepted
security/domestic dichotomy, he rejected inherent power. This is a
492
logical inconsistency since the two are necessarily intertwined.
The Idealist Model reconciles these two complementary principles by
49 3
acknowledging them both.
To sum up, the Idealist Model has advantages over the other
Of the seven
competing six positivist models of interpretation.
1) comporting with
models, it best satisfies the desiderata of:
constitutional text; 2) following national security case law; 3)
observing past practice; 4) following the intent of the Framers; and
5) providing internal logical consistency.
CONCLUSION

At the core of the Curtiss-Wright/Youngstown relationship is a
conflict as old as the Republic itself.494 That conflict centers around
492 See notes 91-92 and accompanying text; Robinson, supra note 18, at 429.
493 Moreover, the recognition of these two principles eliminates the need for Justice
Jackson's fatuous acceptance of broad interpretations of explicit presidential powers but his
rejection of inherent authority.
49 4

See, e.g., CORWIN, supra note 167, at 354 ("In short, the Constitution reflects the struggle
that it ought always to be subordinate to the

between two conceptions of executive power:

supreme legislative power, and that it ought to be, within generous limits, autonomous and selfdirecting.. ").
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the President and his rightful place in the constitutional order: is his
power limited largely to explicit constitutional and congressional
grants of authority or is he free to a large extent to act alone based
upon independent powers granted him by the Constitution. If the
latter is the case, then what are the limits of these powers?
Given the "poverty"49 5 of case law in the national security realm, it
is imperative that the ambiguity between Curtiss-Wight and
Youngstown-the two major cases in the field-be resolved. The fact
that the two cases have not been reconciled adequately has led to a
confusing welter of precedent. In an area of such fundamental
importance, one with so little judicial precedent for guidance, it is
vital that the major cases in the national security field provide some
legal clarity (which is not to say undue specificity) upon which both
subsequent courts and Executive and Congressional officials may
rely. Courts and commentators both have provided a host of
unsatisfying approaches to the relationship. Previous models of
interpretation have either distorted the holding of Curtiss-Wright or
Youngstown or, worse still, ignored one case at the expense of the
other. It is hoped that the Idealist Critique will offer a remedy to this
failure by identifying accurately the significant aspects of both cases
and appropriately reconciling them. It is also hoped that this model
will offer a theoretical and practical alternative to unchecked
Executive dominance in national security affairs as reflected by
Curtiss-Wright,and at the same time offer a somewhat less confining,
less impractical, and more coherent alternative to Youngstown.

495 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634 (1952) (Jackson, J.,
concurring); Spiro, supra note 2, at 1339 ("On perhaps no other contested issue of
constitutional law have there been so few judicial pronouncements."); cf.James w. Garner, Le
Pouvoir Executifen Temps de Guerre aux Etats Unis, 35 REVUE DU DROIT PUBLIC ET DE LA SCIENCE
POLITIQUE EN FRANCE ETA L'ETRANGER, Jan.-Mar. 1918 5 ("In time of war the domain of the

executive power constitutes a sort of 'dark continent' in our jurisprudence, the boundaries of
which are not determined.").

