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I. INTRODUCTION

This article is the second installment in a two-part treatment of the
question, which branch or branches does the Vice President inhabit? The
preceding piece analyzed the issue through the lens of more traditional legal
interpretive methods: text, structure, jurisprudence and the views of the
Framers.' It also addressed the question from a largely static point of view.
This companion piece, on the other hand, will sketch where the vice
presidential position has been thought to fit within U.S. constitutional structure
over time. As such, it will keep alert to the opinions of public figures,
including vice presidents, and prominent commentators as well as practical
indicia of branch participation. This historical narrative affirms the conclusion
of the first article: that the Vice President is part of both political branches, but
not part of both simultaneously, and that determining which branch he is in at a
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1. See Roy E. Brownell 11, 4 Constitutional Chameleon: The Vice President’s Place within
the American System of Separation of Powers: Part I: Text, Structure, Views of the Framers and
the Courts,24 KAN. J.L. & PUB. POL’Y | (2014).
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particular moment in time requires a contextual analysis. However, this piece
adds nuance as it demonstrates that the vice presidency has evolved from being
largely a legislative branch position to largely an executive branch one today.
This reflects the modern expectations of the office, but does not mean the Vice
President has, or even could (short of a constitutional amendment), completely
sever his ties to the legislative branch.

Following the historical discussion, this articie will turn to potential
counterarguments to the thesis presented. These counterarguments include: 1)
that the Vice President is part of neither branch; 2) that he is solely part of the
legislative branch; 3) that he is solely part of the executive branch; 4) that the
Vice President may not serve in both political branches because it would
violate the Incompatibility Clause and the doctrine of separation of powers; 5)
that the Vice President is an “officer of the United States” and therefore should
be considered part of the executive branch; and 6) that the Supreme Court has
already addressed the matter and consequently the question is settled.” In the
end, none of these counterarguments is persuasive. As a result, the argument
that the Vice President is part of both elected branches—with his exact locus at
a particular point in time varying depending on context—is strongly
reinforced.

I11. THE VICE PRESIDENT AS PART OF BOTH THE LEGISLATIVE AND
EXECUTIVE BRANCHES: POLITICAL BRANCH OPINION AND
PRACTICE AND THE EVOLUTION OF THE VICE PRESIDENT’S

POSITION IN AMERICAN NATIONAL GOVERNMENT

At its core, this article and its companion examine the question of which
branch or branches the Vice President occupies in the early twenty-first
century. The answer today is different from what it was for most of American
history. Prior to World War 1, the Vice President was almost exclusively part
of the legislative branch, with two exceptions: a handful of largely executive
branch responsibilities assigned to him by Congress, and his role as the
President’s heir apparent, which granted h1m what could be seen as a
contingent remainder in the executive branch.’> The situation now has been
almost completely reversed. Today, due to constitutional and political
evolution, which will be seen to be an uneven but unmistakable progression
over the past century,’ the Vice President is almost exclusively part of the

2. Another potential counterargument or criticism—that if the Vice President is considered
part of the legislative branch the Chief Justice must also be so considered—is detailed elsewhere
by the author. See Roy E. Browncll 1L, When the Chief Justice Serves in the Legislative Branch, 3
AKRON J. CONST. LAW & POL’Y 31 (2012). The Chief Justice in the narrow context of a
presidential impeachment trial is indeed part of the Icgislative branch and thereforc this potential
countcrargument is also overcome. See id.

3. See Browncll, supra note 1, at 48 nn. 252-53.

4. See, e.g., MICHAEL TURNER, THE VICE PRESIDENT AS POLICY MAKER: ROCKEFELLER
IN THE FORD WHITE HOUSE xiii—xiv (1982) (“[T]here were no sudden shifts away from the
prevailing view of the nineteenth century, the twenticth century saw a gradual gravitation of the
vice president toward the executive branch. Intcraction with the president and his cabinet became
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executive branch and his legislative branch role has been reduced to a rare,
mostly ceremonial role.” That said, several scenarios could be envisioned that
might prompt a return of the Vice President to full-time legislative branch
duty.

Since no court has ever squarely decided the issue of which branch the
Vice President falls within, an inquiry into this question must also look to
authorities outside the judiciary. The views of officials in the executive and
legislative branches, and in particular vice presidents themselves, are vital for
gaining a sense of where the Vice President resides (and has resided) within
American constitutional structure.® These perceptions reflect important
exegeses of constitutional clauses; clauses that, despite subsequent
amendments, still govern the vice presidency. Perceptions by such non-
judicial officials also refute the view propounded by some in recent years that
the Vice President is and has always been solely a part of the executive
branch.”  They are also important to consult because constitutional
interpretation by the political branches has long been granted deference by the
courts,’ particularly when the officials involved are interpreting their own
institutional authority.” This is because federal officials, such as vice
presidents, take an oath of office. To take such an oath and comply with it one

cstablished by convention, and vice presidents acquired some presidential duties of modest
proportions.”).

5. See, e.g., JOEL K. GOLDSTEIN, THE MODERN AMERICAN VICE PRESIDENCY: THE
TRANSFORMATION OF A POLITICAL INSTITUTION 134, 142 (1982).

6. See, e.g., Youngstown Shcet & Tube v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter,
J., concurring) (“The Constitution is a framework for government. Thercfore, the way the
framework has consistently operated fairly establishes that it has operated according to its truc

naturc.”).
7. See, e.g., 153 CONG. REC. 17,418 (2007) (statement of Rep. Yarmuth) (“CHENEY has
convinced himself that . . . . unlike the previous 44 [vice presidents], [he] is not a member of the

cxccutive branch.”); 153 CONG REC. 17,945 (2007) (statement of Rep. Emanucl) (“Apparently
his [the vice presidential] office is not an cntity within the cxccutive branch. There have been 46
Vice Presidents in U.S. history, and not one of them knew this or ever claimed this position.”);
Transcript: The Vice-Presidential Debate, N.Y. TIMES (Oct. 2, 2008) http://clections.nytimes.
com/2008/president/debates/transcripts/vice-presidential-debate. html [hereinafter Debate]
(quoting then-Senator Biden: “The idea . . . [the Vice President is] part of the Legislative Branch
is a bizarrc notion invented by Cheney™); infra notc 481.

8. See, e.g., Mistretta v. United States, 488 U.S. 361, 401 (1989) (“‘[T]raditional ways of
conducting government . . . give meaning’ to the Constitution.”) (quoting Youngstown Sheet &
Tube Co. v. Sawyer Steel Scizure, 343 U.S. 579, 610 (1952) (Frankfurter, J., concurring)); cf.
Michacl Nelson, Background Paper, in A HEARTBEAT AWAY: REPORT OF THE TWENTIETH
CENTURY FUND TASK FORCE ON THE VICE PRESIDENCY 77 (Michacl Nelson rapporteur 1988)
(writing of the vice presidency that “roles can be as solidly grounded in public expectations and
presidential precedents as in formal dccrees.”).

9. See United States v. Nixon, 418 U.S. 683, 703 (1974) (“In the performance of assigned
constitutional duties, each branch of the Government must initially intcrpret the Constitution, and
the interpretation of its powers by any branch is due great respect from the others.”); WILLIAM
HOWARD TAFT, OUR CHIEF MAGISTRATE AND His POWERS 2 (1916) (stating that, to a great
cxtent, “the construction of the power of cach branch and its limitations must be left to itself and
the political determination of the pcople who are the ultimate sovereign”).
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must interpret the Constitution.'” Moreover, the officeholders themselves
bring a unique practical perspective to bear on legal interpretation surrounding
their respective positions; this is an outlook that cannot be ignored.

A. The Early Republic Through World War I: The Vice President as
Predominantly Part of the Legislative Branch

Seldom before World War I did vice presidents receive important
assignments from the White House. As a result, during this period, vice
presidents largely, but not universally, were seen as part of the legislative
branch.'' As has been noted by the U.S. Senate Historical Office, the vice
presidency “[d]urin,cfv, the nineteenth century . . . remained ecssentially a
legislative position.” 2

1. The Adams Vice Presidency

Confusion about the role of the Vice President under the Constitution
reigned from the first. John Adams, the nation’s initial Vice President, was
inaugurated in the Senate chamber on April 21, 1789." Adams’ first words

10. See, e.g., LOUIS FISHER, DEFENDING CONGRESS AND THE CONSTITUTION 1 (2011).

11. See, e.g., IRVING G. WILLIAMS, THE AMERICAN VICE-PRESIDENCY: NEW LOOK 34
(1954) (writing that “[t}he presiding officer’s rolc has been the main item of a Vice President’s
constitutional work, and in general the standard by which he has been judged competent or not.”);
H.B. Learned, Some Aspects of the Vice-Presidency, 8 AM. POL. SCI. REV. SUPP. 162, 170 (1913)
(stating that the “the [vice presidential] office as constitutionally limitcd to legislative functions. .
.. [was an] assumption, although unacknowledged, [that] . . . has probably guided most” vice
presidents up to World War 1); Harold C. Relyca, The Executive Office of the Vice President:
Constitutional and Legal Considerations, 40 PRES. STUD. Q. 327, 328 (2010) (“Throughout the
ninctcenth century, the vice presidency was regarded as a legislative position, the primary duty
being to preside over the deliberations of the Senate.”).

12. MARK O. HATFIELD & THE SENATE HISTORICAL OFFICE, VICE PRESIDENTS OF THE
UNITED STATES xix (Wendy Wolff cd. 1997) [hereinafter HATFIELD]; see also JOHN D. FEERICK,
THE TWENTY-FIFTH AMENDMENT: ITS COMPLETE HISTORY AND APPLICATIONS 32 (1992)
(“Vice Presidents in the nineteenth century rarcly were given any executive responsibilitics.”);
Manu Raju, Quiet End to Cheney’s Senate Era, THE HILL, Nov. 19, 2008, http://thehill.com/
homenews/news/17119-quict-end-to-chencys-senate-cra (quoting Senate historian Don Ritchic
who noted that in the cighteenth and nincteenth centuries “99 percent” of a Vice President’s work
involved his presiding over the Scnatc); Arthur M. Schlesinger, Jr., On the Presidential
Succession, 89 POL. SCI. Q. 475, 480 (1974) (“[m]ost Presidents and Vice Presidents have
accepted the Jeffersonian doctrine [of the vice presidency being a legislative branch post]”);
TURNER, supra notc 4, at xiii (“thc constitutional lacuna concerning vice presidential
involvement with the cxccutive branch, cojoined [sic] with the prescribed Senate role of presiding
officer, established the prevailing ninetecnth-century view that the vice president was wholly a
creature of the legislaturc.”). But ¢f. LEONARD SCHLUP & THOMAS SUTTON, Introduction, in
THE AMERICAN VICE-PRESIDENCY IN THE LAST HALF OF THE NINETEENTH CENTURY: A
DOCUMENTARY HISTORY 8 (Lconard Schlup & Thomas Sutton cds. 2007) [hereinafter
DOCUMENTARY HISTORY] (ninctcenth-century vice presidents were “executive officeholders”).

13. See, e.g., RICHARD ALLAN BAKER, THE SENATE OF THE UNITED STATES: A
BICENTENNIAL HISTORY 17 (1988). George Washington, on the other hand, did not take the oath
of officc as President until April 30. Thus, the Vice President assumed his responsibilitics nine
days before the President. See LOUIS CLINTON HATCH & EARL L. SHOUP, A HISTORY OF THE
VICE-PRESIDENCY OF THE UNITED STATES 12 (1970 rprt. ed.) (1934).
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before the Senate reflect his conception of the vice presidency being part of the
legislative branch.'* Adams commented that, with respect to his new role as
Vice President, he was “[n]ot wholly without experience in public assemblies .
. . [having been, however,] more accustomed to take a share in their debates,
than to preside in their deliberations.”"

At the beginning of the First Congress,'® Senator William Maclay
recounted Adams pontificating before the Senate about the post he had just
assumed. Four days after his inauguration, the first Vice President addressed
the Senate:

I am possessed of two separate powers; the one in esse and the other
in posse. 1 am Vice-President. In this I am nothing, but I may be
everything. But I am president also of the Senate. When the
President [of the United States] comes into the Senate, what shall I
be? I can not be [President] then. [sic] No, gentlemen, I can not, I
can not. I wish gentlemen to think what I shall be."”

Oliver Ellsworth—who during the ratification debates had discussed the
vice presidency and who was now a Senator—could not dispel Adams’
confusion. He replied to Adams: “Mr. President, I have looked over the
Constitution (pause), and I find, sir, it is evident and clear, sir, that wherever
the Senate are to be, there, sir, you must be at the head of them. But further,
sir . . . I shall not pretend to say.”I8

The ambiguity in the position was further demonstrated in mid-May, over
the question of how the Vice President should sign Senate documents: should
his stile be “Vice President,” “President of the Senate” or both? Senator
Maclay observed:

Every act had been signed “J.A., Vice-President.” The Vice-
President gave this information in such a way as left nobody in doubt
that his opinion went with the practice. Mr. Carrol[l] got up and said
he thought it a matter of indifference, and concluded that he agreed it
should be signed “Vice-President.” His looks, I thought, betrayed
dissent. . . . He has for some time past been equally with myself
opposed to the opinions of the Chair, and this was his peace-offering.
About two weeks ago I was with Mr. Read, of the Delaware State, in
the upper gallery of the House of Representatives. A message came
from the Senate. The signature was read aloud: “John Adams, Vice-

14. See 1 ANNALS OF CONG. 22-23 (1789) [hercinafter 1 ANNALS] (statcment of incoming
Vice President Adams).

15. Id. at 23 (cmphasis added); ¢f. id. at 22 (referring to the presidency as “an Exccutive
authority, in the hands of one”).

16. See, e.g., Harmelin v. Michigan, 501 U.S. 957, 980 (1991) (“The actions of the First
Congress . . . are, of coursc, persuasive evidence of what the Constitution means. ™).

17. THE JOURNAL OF WILLIAM MACLAY, UNITED STATES SENATOR FROM
PENNSYLVANIA, 1789-1791, at 2-3 (intro. by Charles A. Beard 1927).

18. /d at3.
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that:

President.” Mr. Read turned to me and said, “This is wrong.” Yet
Mr. Read now made a very long speech, declaring there was no
impropriety in it Mr. Lee hinted, very diffidently, his
disapprobation of it. Mr. Morris said our acts should be signed by
our Vice-President. Mr. El[l]sworth showed some inconvenience
that would attend this practice.

I rose. Said the very term Vice-President carried on the face of it the
idea of holding the place of the President in his absence; that every
act done by the Vice-President as such implied that when so acting
he held the place of the President. In this point of view nothing
could be more improper than the Vice-President signing an address
to the President. It was like a man signing an address to himself.
That the business of the Vice-President was when he acted exactly
the same with that of the President, and could not mix itself with us
as a Senate.

Here the Vice-President tried very hard to raise a laugh. Seeing him
willing to bear me down, I continued: “Sir, we know you not as
Vice-President within this House. As President of the Senate only
do we know you. As President of the Senate only can you sign or
authenticate any act of that body.” He said after I sat down that he
believed he need not put the question; a majority of those who had
spoken seemed to be in favor of his signing as President of the
Senate. Mr. Carrol[l] said he need not put the question, and none
was put. Adjourned.”]9

299

A few days afterwards the matter arose again. Maclay further recounted

The Vice-President rose and addressed the House: “I have, since the
other day, when the matter of my signing was talked of in the Senate,
examined the Constitution. I am placed here by the people. To part
with the style given me is a dereliction of my right. It is being false
to my trust. Vice-President is my title, and it is a point I will insist
upon.” He said several other things, then paused and looked over the
bill. He then addressed the Senate again, and with great positiveness
told them that he would sign it as Vice-President of the United States
and President of the Senate. He asked Mr. Lee if it had been
compared, and handed it to Mr. Lee. I can not say whether he signed
it before he spoke to Mr. Lee or after, but it was not read nor was
any question whatever put upon it—whether it should be read,
whether it should be signed, or any other motion whatever. Mr.
El{l]sworth got up and declared himself satisfied with that way of
signing it. Mr. Strong got up and thought it should be Vice-
President alone. This certainly is a most egregious insult to any

19. Id. at 38-39 (emphascs added).
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deliberative body, but, as Patterson told me a day or two after the
gracious affair that if I had not opposed that measure somebody else
would, I determined to see who would oppose this—and all was
silence.””

Later, Maclay noted that “[tJhere was something that imported the bill being
reported by the committee that composed it, and the minute read that the Vice-
President signed it. I determined I would not imbroil [sic] myself with him if
possible, and nobody made any observation.””'

The debate over how Adams should sign documents roughly reflects the
question of which branch the Vice President occupies. Maclay’s interpretation
that “every act done by the Vice-President . . . implied that when so acting he
held the place of the President” clearly betrays the view that the title of Vice
President evinced the latter acting in an executive branch capacity. He
expressed similar sentiments when he described Adams placing his signature
and vice presidential title on a document to be sent to the President, likening it
to “a man signing an address to himself.” By contrast, Maclay argued that the
title of President of the Senate reflected the Vice President exercising authority
as a part of the legislative branch and as such demonstrated a distinct status.
Thus, Maclay, and apparently to varying degrees a handful of his Senate
colleagues (e.g., Senators Read, Lee and Ellsworth), in this context implicitly
adopted the position that the post possessed both legislative and executive
branch properties.22 Ultimately, the Senate acceded to Adams’ interpretation

20. Id. at 44 (asterisk omitted).

21. Id. at 48; see also Letter from John Page to St. George Tucker (July 23, 1789), in 16
DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 1110 (Charlene Bangs Bickford ct
al. eds., 2004) (“I objeccted as you do to his signing the Bills V. Pt—hc might as well add
Minister Plenipo. &c. Author of such a Book &c. .. .”).

22. In August 1789, President George Washington paid a visit to the Senatc to discuss a
proposcd trcaty with the Cherokee Indian tribe. See MACLAY, supra note 17, at 125. When he
arrived, Adams permitted Washington to sit in the presiding officer’s scat. See id. At first blush,
this could bc vicwed as the President and Vice President being interchangcable agents of the
executive branch; the Vice President, in a manner, sitting in for the President when the latter is
not in the chamber. Aside from this carly cpisode, rarcly if cver, being repeated, Maclay’s usc of
language demonstrates the difference in how the two positions werc viewed. When discussing
Washington’s visit to thc Scnate, Maclay rcfers to Washington as “the President” but Adams as
“our Vice President.” Id. The possessive “our” indicates that Maclay viewed Adams as part of
the Scnate and his branch status as distinct from Washington’s. Furthcrmore, it is worth noting
that, according to the Senate Journal, with both Washington and Adams in the Scnate chamber
“[t]he Speakers addressed the Vice President: so did the President of the United States.” Journal
of the Secretary of the Senate (Executive Business), in 8 DOCUMENTARY HISTORY OF THE FIRST
FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA: PETITION HISTORIES AND
NONLEGISLATIVE OFFICIAL DOCUMENTS 760 (Kenncth R. Bowling et al. cds. 1998); see also
Margaret Munk, Origin and Development of the Party Floor Leadership in the United States
Senate, 2 CAPITOL STUD. 23, 26 (1974) (quoting Henry Cabot Lodge) (the President in formally
visiting the Scnate “is to deal with [it] as an organized body, under the guidance of [its] own
presiding officer.”). Finally, on other occasions, Adams was called upon to formally respond in
person to the President on behalf of the Scnate. See, e.g., | DOCUMENTARY HISTORY OF THE
FIRST FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA 48, 112, 221 (Linda Grant De
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that he should sign documents using both his executive branch and his
legislative branch titles, perhaps recognizing in the process the duality of the
position.

While the conflict over titles was resolved contrary to Maclay’s wishes,
the first statute ever passed under the Constitution offers support for the
Senator’s view that the Vice President and President of the Senate are distinct
positions unified in a single person. That measure, which was enacted only a
few days after the debate described by the dyspeptic Pennsylvanian, provided
that “[t]he said oath or affirmation shall be administered . . . to the President of
the Senate . . . .” Notably, it did not say “Vice Pre51dent »2* Moreover, it
indicated that the Vice President could only be sworn in by a Senator. »

Around the same time as the debate over the proper means of addressing
the Vice President, Adams himself wrote to a contemporary that “[t]he
Constitution has instituted two great offices, of equal rank, and the nation at
large in pursuance of it has created two officers: one who is the first of the two
equals . . . [and] is placed at the Head of the Executive, the other at the Head of
the Legislature.”26 Clearly, Adams saw himself as part of the legislative

Pauw ct al. ed. 1972). And, of coursc, constitutional text implicitly conveys that the Vice
President is not filling in for the President of the United States while presiding over the Senate.
For one, the Vice President must vacate the presiding officer’s chair when he serves as Acting
President. See U.S. CONST. art I, § 3, cl. 5. Were the Vice President to be filling in for the
President in the upper chamber, this prohibition would be nonscnsicial as it would make no
difference whether the Vice President was Acting President or not, the U.S. presidency would
still be formally represented in the presiding officer’s chair. Second, when the Vice President
cannot preside over the Scnate, the position is filled by a Scnator or a Senate officer. The Vice
President’s absence from the Scnate does not entail an cxecutive branch official presiding. See
id.

23. An Act of Junc 1, 1789, § 1, 1 Stat. at Large, ch. 1. There are two other references in
the statute to “President of the Scnate,” none to “Vice President.” See id.

From the first the Vice President has engaged in administrative duties in the Senatc. See An Act
for allowing Compensation to the Members of the Scnate and House of Representatives of the
United States, and to the Officers of both Houses, 1 U.S. Stat. at Large, ch. 17, 71, § 4 (“the . ..
scerctary [of the Senate] and clerk [of the Housc] shall cach be allowed (when the President of
the Scnate or Speaker shall dcem it nccessary) to employ onc principal clerk . . . and an
cngrossing clerk . . . . ”); see also infra notes 92-95 and accompanying text.

24. See, e.g., Scth Barrctt Tillman & Steven G. Calabresi, The Great Divorce: the Current
Understanding of Separation of Powers and the Original Meaning of the Incompatibility Clause,
157 U. PA. L. REV. PENNUMBRA 134, 149 (2008), available at http://www.pennlawrcview.com/
debates/index.php?id=19; see also Henry Barrett Learned, The Vice-President’s Oath of Office,
104 THE NATION 248, Mar. 1, 1917.

25. See Stephen W. Stathis & Ronald C. Moec, America’s Other Inauguration, 10
PRESIDENTIAL STUD. Q. 550, 551 (1980). This restriction was later liberalized by Congress. See
id.

26. Letter from John Adams to Benjamin Lincoln (May 26, 1789) (courtesy of
Massachusctts Historical Society) (on file with author); see also Linda Dudik Guerrero, John
Adams’ Vice-Presidency, 1789-1797: The Neglected Man in the Forgotten Office 185, 193 n.74
(1978) (unpublished Ph.D disscrtation, University of California, Santa Barbara). Also, in May
1789, the Scnate debated the appropriate titles to usc when addressing the President and Vice
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branch, indeed “the Head of” it. In July 1789, Adams echoed this sentiment
when he replied to a friend that “[t]he Vice President has a constant and
laborious service assigned him by the constitution, at the head of the
Legislature, which consumes all his time: strength, and spirits
[Appointments] are by the constitution wisely and virtuously assigned to the
first executive Magistrate . . . .»>’ That September, Adams assumed the same
posture when asked to intervene in an executive branch appointment. “For my
Part,” he wrote, “I am So clearly convinced, of the Necessity of an Unity in the
Executive Authority of Government, and of the Propriety of having all
Appointments vested in one Breast, that I wish my friends would excuse me
from interfering on any Occasion.””

Adams remained of this view for the duration of his tenure. The first Vice
President observed in March 1790: “The executive authority is so wholly out
of my sphere, and it is so delicate a thing for me to meddle in that I avoid it as
much as possible . . . " A few weeks later, Adams opined that the Vice
President’s position was “totally detached from the executive authority, and
confined to the legislative . . . *° In May, Adams wrote that the “executive
department by the constitution is wholly in the President.™' A few years later,
with respect to the foreign policy charted by the Washington Administration,
Adams asserted that he had “no constitutional vote . . . .

Even Adams’ communication as President of the Senate to President
Washington implied the Vice President being part of the Senate. In a 1793
message from the upper chamber congratulating Washington on his reelection,
Adams wrote that “[y]our reelection . . . gives us sincere pleasure.”33 The
letter made frequent use of the term “we” as well, further implying Adams’

President. The question was whether there should be titles over and above those included in the
Constitution. The question of titles involved both officcs, tacitly linking the Vice President to the
cxccutive branch. See | ANNALS, supra note 14, at 33-34.

27. Letter from John Adams to William Thompson (July 30, 1789) (courtesy of the
Massachusctts Historical Society) (on file with author). In a July letter to James Lovell, Adams
despaired that as Vice President he exercised no meaningful power. He could not utilize “the
smallest degree of power to do any good cither in the exccutive, legislative, [or] judicial
departments.” 2 PAGE SMITH, JOHN ADAMS 769 (1963) (quoting Adams).

28. Letter from John Adams to John Lowell (Sept. 14, 1789), in 17 THE DOCUMENTARY
HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA 1538
(Charlenc Bangs Bickford ct al. cds., 2004).

29. Letter from John Adams to Charles Storer (Mar. 20, 1790) (courtesy of Massachusetts
Historical Society) (on file with author).

30. Letter from John Adams to John Hurd (April 5, 1790) (courtesy of Massachusetts
Historical Society) (on file with author).

31. Letter from John Adams to Oliver Whipple (May 18, 1790) (courtcsy of Massachusctts
Historical Society) (emphasis added) (on filc with author).

32. Letter from John Adams to Tench Cox (April 25, 1793) (courtesy of Massachusetts
Historical Socicty) (on filc with author).

33. Letter from the United States Senate and Signed by John Adams to George Washington
(Dcc. 9, 1793), in 14 THE PAPERS OF GEORGE WASHINGTON 494 (David R. Hoth ed. 1987)
(cmphasis added).
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attachment to the Senate and therefore to the legislative branch® As far as
Adams was concerned, he was clearly writing on behalf of the upper chamber
to the executive branch, not writing to a fellow executive branch official.

In 1794, Adams declined President Washington’s offer that he negotiate a
commercial agreement with Great Britain. In the words of one authority on
the vice presidency, Adams believed himself to be “required by the
Constitution to preside over the Senate . . . since he was charged by the
Constitution with the duty of taking over the first office in an emergency.”35

Yet, at the same time, in several of these episodes, Adams betrayed
concern that he might be tarred with the controversial policy choices of the
Washington Administration.”® Adams therefore seems to have seen himself as
politically, if not constitutionally, tied to the executive branch.”’

Underscoring the early conception of the Vice President being part of the
legislative branch is that Adams apparently sat with the Cabinet on only one
occasion: during Washington’s absence from the Capitol on a tour of the
southern states in 1791.*® The President had instructed his Cabinet that while
he was away the body should consult with Adams if any major developments
occurred.”® With two apparent exceptions,” more than 125 years would pass
before a Vice President would again formally join such a gathermg

34, Id. at 494-95.

35. WILLIAMS, supra notc 11, at 24; see also Memorandum from Department of Justice
Office of Legal Counsel on President’s Authority to Delegate Functions 5 (Jan. 24, 1980)
[hercinafter 1980 Opinion) available at hitp://www.fas.org/irp/agency/doj/olc/012480.pdf. This
episode also reflects the constitutional independence of the Vice President from the President-—a
reality that endures as both a legal and practical matter to this very day. See Roy E. Brownell 11,
The Independence of the Vice Presidency, 17 N.Y.U. J. LEGIS. & PUB. POL’Y 297 (2014).

36. See HATFIELD, supra note 12, at 7.

37. This could also have been becausc Adams, like Washington, was part of the governing
Federalist Party.

38. See Letter from Thomas Jeffcrson to Benjamin Rush (Jan. 16, 1811), in 4 MEMOIR,
CORRESPONDENCE, AND MISCELLANIES, FROM THE PAPERS OF THOMAS JEFFERSON 155
(Thomas Jefferson Randolph ed., 1829) (quoting Jefferson that Adams’ Cabinet visit “was the
only instance of that being done”).

39. See, e.g., Letter from Thomas Jefferson to George Washington (Apr. 10, 1791), in 8
THE PAPERS OF GEORGE WASHINGTON 77-79 (Mark A. Mastromarino cd., 1987); Letter from
George Washington to Alexander Hamilton, Thomas Jefferson, and Henry Knox (Apr. 4, 1791),
in 8 THE PAPERS OF ALEXANDER HAMILTON 24243 (Harold C. Syrett ed., 1965).

40. See 2 CHARLES EUGENE HAMLIN, THE LIFE AND TIMES OF HANNIBAL HAMLIN 412
(1971 ed.) (1899 original ed.) (describing Vice President Hannibal Hamlin’s carly attendance at
Cabinet sessions); James T. Otten, Grand Old Partyman: William A. Whecler and the Republican
Party, 1850-1888 (1976) (unpublished Ph.D disscrtation, University of South Carolina)
(describing Vice President William Wheeler’s attendance at a single Cabinct meeting); see also
JAMES E. HITE, SECOND BEST: THE RISE OF THE AMERICAN VICE PRESIDENCY 56 (2013).

41. See, e.g., JOHN PHILIP HILL, THE FEDERAL EXECUTIVE 47 (1916) (“The Vice-President
has ncver been considered a member of the Cabinet.”); MARY LOUISE HINSDALE, A HISTORY OF
THE PRESIDENT’S CABINET 320 (1911) (“The Vice-President has not been admitted to the
Exccutive Councils, although the suggestion is sometimes heard to give him something more to
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President Washington asked Adams for his advice on diplomatic matters
at least three times,42 and once about nominations to the Supreme Court.®?
Yet, these instances in and of themselves are less compelling than they might
at first appear. The consultations could just as easily have reflected Adams’
diplomatic and legal expertise as his formal position in government. For
instance, Washington often sought counsel from Representative James
Madison, which certainly does not indicate Madison was part of the executive
branch at the time.*

Nonetheless, Washington on occasion seemed to view Adams’ station as
being part of the executive branch, or at least separate from that of the Senate.
When asked his preference for Vice President in 1788, Washington wrote that
“whosoever shall . . . enjoy the confidence of the States so far as to be elected
Vice-President, cannot be disagrecable to me . . . . connected in office with any
gentleman of character, I would most certainly treat him with perfect sincerity

do than handle the gavel in the Scnate by making him a sort of Minister without a portfolio.”);
Learned, supra note 11, at 174-75 (following Adams’ appcarance at a single Cabinct mecting, “I
can discover no cvidence that reveals a single instance of the vice-president in attendance at
cabinet sessions. . . . It is possiblc that instances of admitting the vice-president on occasions to a
gathering of the cabinet may have occurred, and may some day appear in stray records. But it is
certain that from 1789 to 1912 no custom in the matter has been established.”); Rion McKissick,
Our Constitutional Fifth Wheel, 3 VA. L. REV. 181, 188 (1915-16) (“From time to timc has
recurrcd the suggestion that the Vice-President be invited to attend the Cabinct meetings . . . but,
judging from the precedents, he has been about as welcome there as a death’s head.”); see also
Charles O. Paullin, The Vice-President and the Cabinet, 29 AM. HIST. REV. 496, 497 (1924)
(“[bly the end of his [Jefferson’s] administration the practice of confining the Vice-President to
his legislative dutics was firmly cstablished, and with a few exceptions has becen strictly followed
since that date.”); James R. Garner, Officc of the Vice President of the United States 160 (1934)
(unpublished Ph.D disscrtation, University of lowa) (quoting Chief Justice Augustus Woodward
of the Michigan territory, in 1809: “[flrom the cabinet, practicc has cxcluded the Vice
President”).  Woodward reaffirmed this view scveral years later. See A.B. WOODWARD, THE
PRESIDENCY OF THE UNITED STATES 9 (1825) (“From this Cabinct, it has been the uniform
coursc to exclude the vice-president. Perhaps his {the Vice President’s] constitutional function of
being prolocutor of the Scnate was decmed incompatible with his being a member of the Cabinct.
His attendance would frequently be inconvenicent, and his possessing a voice in the deliberations
of thc Senate might render it indclicate. That any dissatisfaction arose from this course being
pursucd, cither at the time of its adoption, or subscquently, has never been manifested.”).

That is not to say that vice presidents did not upon occasion provide policy advice to presidents.
Vice President Martin Van Buren, for example, enjoyed a close relationship with President
Andrew Jackson. See, e.g., HATFIELD, supra notc 12, at 111. President James Polk and Vice
President George Dallas and President William McKinley and Vice President William Hobart
cnjoyed closc partnerships. See HENRY BARRETT LEARNED, THE PRESIDENT’S CABINET:
STUDIES IN THE ORIGIN, FORMATION AND STRUCTURE OF AN AMERICAN INSTITUTION 385
(1912). Nonetheless, during these administrations, vice presidential advice was apparently not
conveyed in Cabinet mcctings or in other formalized executive branch settings.

42. See, e.g., Helen Ruth Rosenberg, The Vice-Presidency of the United States 72 (1930)
(unpublished Ph.D dissertation, University of California, Berkeley); DAVID P. CURRIE, THE
CONSTITUTION IN CONGRESS: THE FEDERALIST PERIOD, 1789-1801, at 240 n.10 (1997).

43. See SMITH, supra note 27, at 763.

44. See, eg., STUART LEIBIGER, FOUNDING FRIENDSHIP: GEORGE WASHINGTON, JAMES
MADISON, AND THE CREATION OF THE AMERICAN REPUBLIC 109-23 (1999).
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and the greatest candour . . . % In March 1791, he wrote to Adams about his
desire to convene the Senate. He commented that “[c]ertain matters touching
the public good require[] that the Senate shall be convened . . . I have desired
their Attendance, as I do yours . . . to receive and deliberate on . . . [certain]
Communications . . . .”* Here, the President perceived the Senate and the
Vice President differently.

In the early years under the Constitution, the House of Representatives
also had occasion to debate the Vice President’s status. Like the Senate
deliberations over how to address the Vice President, exchanges in the House
in 1789 shed further light on how members of the First Congress saw the
question of which branch or branches the Vice President occupied. In July of
that year, the lower chamber debated how much the Vice President should be
paid and in what manner. The discussion centered largely around two
propositions, which roughly equate to the question of which branch or
branches the Vice President inhabits.

One group of representatives maintained that the Vice President should be
provided a per diem when he chalred Senate proceedings, contending that the
Vice President was otherwise idle.”” Such an approach, if adopted, would have
followed the same pattern as existed then for lawmakers; they were paid for
the days when Congress was in session. “ An opposing camp argued that the
Vice President should be provided with a salary since he would not easily be
able to leave the capital and support himself through other means because he
would need to be prepared at any moment to succeed to the pre51dency In
that same respect, members of the latter camp compared the Vice President to
the President, who received a salary

Representative Alexander White led the charge for those who believed the
Vice President should be granted a per diem, offering an amendment to modify
the proposed salary provision. White stated:

I do not like the principle on which this provision is made for the
Vice President; there is nothing, I believe, in the Constitution which

45. Letter from George Washington to Benjamin Lincoln (Oct. 26, 1788), in 30 THE
WRITINGS OF GEORGE WASHINGTON 117, 120-21 (John C. Fitzpatrick ed., 1939) (cmphasis
added); see also Irving Gregory Williams, The Vice-Presidency of the United States in the
Twenticth Century: History, Practiccs, and Problems 7 (1953) (unpublished Ph.D. dissertation,
New York University).

46. Letter from George Washington to John Adams (Mar. 1, 1791), in 7 THE PAPERS OF
GEORGE WASHINGTON 485 (Jack D. Warren, Jr. ed., 1987) (emphasis added).

47. See, e.g., | ANNALS, supra note 14, at 646-51; see also Schlesinger, supra notc 12, at
490.

48. See, e.g., IDA A. BRUDNICK, SALARIES OF MEMBERS OF CONGRESS: A LIST OF
PAYABLE RATES AND EFFECTIVE DATES, 1789-2008, CRS REPORT FOR CONGRESS 4 (Feb. 21,
2008).

49. See, e.g., | ANNALS, supra notc 14, at 646-47.

50. See, e.g., id. at 646 (statcment of Rep. Pagc); id. at 650-51 (statement of Rep.
Boudinot).
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gives him a right to an annual sum; it fixes no duty upon him as Vice
President, requiring a constant attendance. He may be called upon to
act as President, and then I would give him the salary of the
President; at other times, he is to preside as President of the Senate,
then I would pay him for his services in that character. . . .

If T thought, sir, the attendance of the Vice President as necessary as
that of the President, I would not hesitate to allow him an annual
salary; but I do not conceive it to be so necessary; it is not made so
by the Constitution. If he had been appointed Vice President as a
perpetual counsel for the President, it would have altered the case;
he would then have had services to render, for which we ought to
compensate him. . . . I consider it would be improper to pay him on
any other principle than in proportion to his services.

White evidently did not conceive of the Vice President as an executive
branch advisor as he did not see Adams as “a perpetual counsel to the
president.” Thus, the congressman did not appear to recognize Adams as part
of the executive branch, an official on whom the President needed to rely at all
times. By supporting a per diem for the Vice President, White wanted him
treated like a lawmaker; perceiving the Vice President as part of the legislative
branch and akin to a member of Congress.

Representative Theodore Sedgwick disagreed with White. He countered
that the latter’s “arguments . . . did not strike him with any force.”” He
contended that:

[o]ne reason why the pay of the members of the Senate and House is
per diem is, because they contemplate their being together but a very
inconsiderable part of their time; but I suppose . . . that every
gentleman who has considered the subject, has determined in his
own mind that the Vice President ought to remain constantly at the
seat of Government; he must always be ready to take the reins of
Government . . . .>

Sedgwick continued, “it is necessary that he should be provided with a
constant salary, to support that rank which we contemplate for him to bear; I
therefore conceive it must be such a perpetual salary as the President is entitled
to receive.”* Sedgwick therefore presumably considered the Vice President
part of the executive branch since he believed the officeholder always had to

51. Id. at 64647 (cmphasis added); see also The Daily Advertiser (July 17, 1789),
reprinted in 11 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED
STATES OF AMERICA 1129 (Charlene Bangs Bickford ct al. eds., 1992) (quoting Rep. White) (“all
the constitutional services he [the Vice President] could perform were in capacity of President of
the Scnate, except in the casc of a [presidential] vacancy . .. .").

52. 1 ANNALS, supra note 14, at 646.

53. 1d.

54. Id. at 647.
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be prepared to assume the presidency; the Vice Pre51dent s responsibilities did
not lapse with the end of a congressional session.”

Madison also opposed White’s effort to pay the Vice President a per diem.
He argued that:

[t]he nature of the office will require that the Vice President shall
always be in readiness to render that service which contingencies
may require . . . . The idea that a man ought to be paid only in
proportion to his services, holds good in some cases, but not in
others. It holds good in Legislative business, but not in the
Executive or Judicial departments. A judge will be sometimes
unemployed, as in the case of the Vice President; yet it is found
necessary to claim the whole of his time and attention to the duties
for which he is appointed.”®

From his remarks it is apparent that Madison conceived the Vice President as
being part of the executive branch. He argued that members of the executive
branch, much like judges, should not be paid a per diem. Smce the Vice
President is obviously not a member of the judicial branch,”’ according to
Madison’s reasoning, he was therefore part of the executive establishment.

Representative Ellas Boudlnot provided perhaps the most thorough
discussion of the subject using arguments such as linkages to the President
through Article II and the Vice President’s four-year tenure, that should be
familiar.”® He contended that:

55. See id. For another rationale why the Vice President should be paid a salary, see id. at
646 (statement of Rep. Page) (“His idea was, that a proper proportion was obscrved betwceen the
salary of the First and Second Magistrates. As to the utility of the office, he had nothing to say.
He had no hand in forming the Constitution; if he had, perhaps he should never have thought of
such an officer . . . . [Neverthcless the public] would be displeased to sce so great a distinction
made between the President and him [Vice President].”). Since Page used the President as his
frame of reference for vice presidential pay and not members of Congress, it would seem that he
too viewed Adams as part of the executive branch. See id.

56. Id. at 648 (cmphasis added).

57. See U.S. CONST. art. IlI; see also Browncll, supra note |, at 3 n.6; Jonathan Stcven
Grecnberg, The Vice-Presidency: The Place of Forty Two Men in the American Constitutional
and Political System, 25 (1982) (unpublished Scnior Honors Thesis, Duke University).

58. For further debate, sce | ANNALS, supra note 14, at 648 (statement of Rep. Amces)
(“point[ing] out the difference of the situation of the Vice President and the members of the
Legislature.”); id. at 650 (statement of Rep. Smith) (“by the Constitution, the Vice President
could not be considered as a Scnator, and thercfore could not, with any propricty, be paid as
such.”); id. at 649 (cmphasis added) (statement of Rep. Seney) (“[n]o argument has been adduced
to convince me that the Vice President ought to receive an allowance any more than the other
members of the Legislature.”). Use of the word “other” clearly conveys Represcntative Joshua
Sency’s view that thc Vice President—as the Senate’s presiding officer—was part of the
legislative branch. Representative Michael Stonc agreed, maintaining that “[tJhe Vice President
cannot be viewed in any other light than that of President of the Scnate.” [d. at 650 (statement of
Rep. Stone).

59. See Brownell, supra notc 1, at 48-51.
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[t]he second article calls him into view with the President; he is to be
elected in the same manner as the President, in order to obtain the
second best character in the Union to fill the place of the first . . . .
His duty as President of the Senate is only collateral, consequently
he ought to be respected, and provided for according to the dignity
and importance of his principal character . . . . [ think there is an
affinity between the duration of the office and the compensation.
The Constitution establishes the office for four years; the
compensation ought to be made commensurate with that idea.%

Ultimately, White’s effort was defeated and the Vice President was paid a salary
for his efforts, not a per diem.*' He has been compensated that way ever since.
Thus, in this respect, the First Congress-—in particular the House—made a
determination that the Vice President was part of the executive branch in the

context of compensation.

The first statutory delegation of authority to the Vice President also
reinforced the apparent congressional perception that he was part of the
executive establishment in certain settings. It occurred in an enactment in mid-
August 1790 and involved the “President of the Senate” serving on the board
of commissioners overseeing the federal Sinking Fund.® This entity, which
the Vice President, the Chief Justice and Cabinet secretaries served on until the
mid-1830s,” was not a sinecure, but was “clearly expected by Congress to
exercise administrative discretion.”® One authority has noted that “the fund . .
. was closely tied to Hamilton’s plan for central management of the economy.
Timely purchases of public securities . . . could operate to stabilize the market
and thereby help the overall effort to establish public credit.”®

60. 1 ANNALS, supra note 14, at 650-51.

61. See An Act of Sept. 24, 1789, ch. 19, p.1. The Vice President’s salary also appcared in
the samc chapter of the statute as the President’s and separate from that of Congress. See id. at
ch. 17.

62. See An Act making Provision for the Reduction of the Public Debt, Aug. 12, 1790, § 2,
ch. 47, p. 186 [hercinafter Act for Reduction of Public Debt]; see also Williams, supra note 45, at
14. Secrctary of the Treasury Alcxander Hamilton, onc of the nation’s ablest lawyers and
primary author of the Federalist Papers, apparently requested that the Vice President be made
one of the commissioners. See Worthington C. Ford, Sinking Fund, in 3 CYCLOPAEDIA OF
POLITICAL SCIENCE, POLITICAL ECONOMY, AND OF THE POLITICAL HISTORY OF THE UNITED
STATES 718, 721 (John J. Lalor ¢d., 1895).

63. See Edward A. Ross, Sinking Funds, 7 PUB. AM. ECON. ASSOC. 76 (1892); see also
Commissioner of Sinking Fund, in 1 THE PAPERS OF JOHN MARSHALL: A DESCRIPTIVE
CALENDAR 457-59 (Irwin S. Rhodes cd., 1969) (listing thec commissioncrs’ reports which
included the signatures of Vice Presidents Burr, Clinton, Tompkins and Calhoun); 16 ANNALS OF
CONG. 943-44 (1807) (noting submission of a Sinking Fund Report signed by Vice President
Clinton).

64. Russell Wheeler, Extrajudicial Activities of the Early Supreme Court, 1973 Sup. CT.
REV. 123, 14].

65. STEWART JAY, MOST HUMBLE SERVANTS: THE ADVISORY ROLE OF EARLY JUDGES 93
(1997).
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The legislation showed both the authority and willingness of Congress to
grant responsibilities to the Vice President above and beyond his duties as
President of Senate.® It also showed the malleability of the position that
would become more apparent in the twentieth century. At the same time, the
delegation was clearly made to members of the magisterial branches—no
members of Congress were included. Adams took an active role on the board,
hosting meetings at his home and regularly signing correspondence on behalf
of the body.67 Finally, the board seemed to be in the executive branch since
the acts of the body first had to receive “the approbation of the President.”®

Yet another example of the legislative branch’s ambiguous treatment of
the Vice President involved the Militia Act of 1792. The question centered on
which officials in the government should be exempted from military service.
The final measure provided that the following individuals should be exempted:
“the Vice President of the United States; the officers judicial and executive of
the government of the United States; the members of both Houses of Congress,
and their respective officers.”® The Vice President, in the eyes of Congress on
this occasion, merited his own category. He was not viewed as an executive
officer, a member of Congress or a congressional officer.”

66. See Williams, supra notc 45, at 14.

67. See, e.g., Meeting of the Commissioners of the Sinking Fund (Aug. 26, 1790), in 6 THE
PAPERS OF ALEXANDER HAMILTON 567 (Harold C. Syrctt ed., 1962); Meeting of the
Commissioners of the Sinking Fund (Dcc. 18, 1790), in 7 THE PAPERS OF ALEXANDER
HAMILTON 347-48 (Harold C. Syrett ed., 1963); Report of the Commissioners of the Sinking
Fund (Dcc. 21, 1790) in 7 THE PAPERS OF ALEXANDER HAMILTON 376-77 (Harold C. Syrett ed.,
1963); Meeting of the Commissioners of the Sinking Fund (Jan. 18, 1791) in 7 THE PAPERS OF
ALEXANDER HAMILTON 439-40 (Harold C. Syrett ed., 1963); Letter from John Adams to John
Jay (Mar. 21, 1792), in 11 THE PAPERS OF ALEXANDER HAMILTON 159—60 (Harold C. Syrett ed.,
1966); Meeting of the Commissioners of the Sinking Fund (Mar. 26, 1792) in 11 THE PAPERS OF
ALEXANDER HAMILTON 193-94 (Harold C. Syrett ed., 1966); Meeting of the Commissioners of
the Sinking Fund (Apr. 4, 1792), in 11 THE PAPERS OF ALEXANDER HAMILTON 224-25 (Harold
C. Syrett cd., 1966).

68. See Act for Reduction of Public Debt, supra notc 62, at § 2. Thc requirement of the
President’s approval for Sinking Fund decisions signals that the body was an cxecutive branch
entity since the work of the judicial branch may not be overturned by the exccutive branch. See,
e.g., Hayburn’s Casc, 2 U.S. 409 (1792); Plaut v. Spendthrift Farms, 514 U.S. 211, 224-26
(1995). Thus, thc Chief Justice’s role could not have been in a judicial branch capacity.
Similarly, the formal work of the legislative branch is not submitted for the approval of the
exccutive branch other than through the Presentment Clause. See Clinton v. New York, 524 U.S.
417, 438 (1998); INS v. Chadha, 463 U.S. 919 (1983). That and the lack of any lawmakers on
the panel indicate that it was not a legislative branch cntity cither. That lcaves the exccutive
branch as the only appropriate home for the board.

69. An Act more cffectually to provide for the National Defense by establishing an Uniform
Militia throughout the United States, | U.S. Stat. at Large, ch. 33, 271, 272, § 2, May 8, 1792.

70. The legislative history does not make clear why the Vice President was included in the
exemption but it was apparently to cnsurc he would be able to preside over the Scnate without
interruption. See The General Advertiser (Dec. 17, 1790), reprinted in 14 DOCUMENTARY
HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA: DEBATES IN
THE HOUSE OF REPRESENTATIVES 48, 53 (William Charles diGiacomantonio et al. eds. 1995)
(Record of Debate of Dec. 16, 1790); see also CURRIE, supra notc 42, at 159-60.
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In 1792, Congress enacted legislation that further blurs the picture as to
how early lawmakers saw the vice presidential position. This involved the
mode of resignation for the President and Vice President. As will be
recalled,”” Congress made the process identical for both offices. The statute
provides that “the only evidence of a refusal to accept, or of a resignation of
the office of President or Vice President, shall be an instrument in writing,
declaring the same, and subscribed by the person refusing to accept or
resigning, as the case may be, and delivered into the office of the Secretary of
State.”” Thus, the Vice President submits his resignation to an executive
branch official, not to a member of the legislative branch.” That too would
counsel in favor of the Vice President being considered part of the executive
branch.

# # #

Taken all in all, the Adams vice presidency reveals a fair degree of
ambiguity as to which branch or branches the Vice President belonged to at the
time.

2. The Jefferson Vice Presidency

The second Vice President, Thomas Jefferson, disagreed about a great
many things with his predecessor, yet he concurred with Adams on the
location of the vice presidency within the constitutional system. Writing to
Jefferson before he assumed the vice presidency, Madison implored his friend
to use his new position to try to influence the incoming Adams Administration.
Despite the fact that both he and Jefferson were Democratic-Republicans and
the President was a Federalist, Madison wrote “[t]here is reason to believe,
also, that your neighbourhood to Adams may have a valuable effect on his
councils particularly in relation to our external system.”7

71. See Browncll, supra note 1, at 52.

72. An Act relative to the Election of a President and Vice President of the United States,
and declaring the officer who shall act as President in casc of vacancics in the offices both of
President and Vice President, 1 U.S. Stat. at Large, ch. 8, 241, § 11, March 1, 1792.

73. Interestingly, scnators resign by sending a letter to the Vice President in his capacity as
President of the Scnate. See Brownell, supra note 1, at 46.

74. Letter from James Madison to Thomas Jefferson (Dec. 19, 1796), in 6 WRITINGS OF
JAMES MADISON 296, 300-01 (Gaillard Hunt cd., 1906). Madison’s reference to the Vice
President’s “neighborhood” to Adams and the overall tenor of the letter reaffirms Madison’s view
of the Vice Presidency as an cxecutive branch position. See supra notes 56-57 and
accompanying text. As latc as April 1797, there was cffort by some “to cajole him [Adams] to
admit the V.P. into the Council.” LEARNED, supra note 41, at 137-38 (quoting Representative
William Smith in a letter to Rufus King); see also Letter from James Madison to Thomas
Jefferson (Jan. 15, 1797), in 6 THE WRITINGS OF JAMES MADISON 302, 304 (Gaillard Hunt ed.
1906) (referring to the pending clevation of Vice President John Adams to the presidency as
“giving a fair start to his Exccutive carcer”); Jocl K. Goldstein, The White House Vice
Presidency: The Development of a New Constitutional Institution, at 7 (unpublished manuscript)
(on file with author).
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In no uncertain terms the Vice President elect disagreed. In explaining his
decision to Madison in January 1797, Jefferson contended that:

as to my participating in the administration, if by that be meant the
executive cabinet, both duty and inclination will shut that door to me
[A]s to duty, the constitution will know [the Vice-President]

only as the member of a legislative body; and it’s principle is that of

a separation of legislative, executive and judiciary functions, except

in cases specified. If this principle be not expressed in direct terms,

yet it is clearly the spirit of the constitution, and it ought to be so

commented and acted on by every friend to free government. »
That same month, Jefferson conveyed a similar message to Thomas Mann
Randolph. The Vice President elect wrote that “[t]he constitution makes me
the member of a legislative house, and forbids the confus1on of legislative and
executive functions except in the person of the President.”’

Jefferson, like Adams before him, also declined to accept a diplomatic
assignment. Adams did not contest the matter with his rival. He was resigned
to the view that “[t]he nation has chosen Jefferson [to be Vice President], and
commanded him to a certain station. The President, therefore, has no right to
command him to another, or to take him off from that.””’ Adams stated
similar reasons to Henry Knox: “Mr. Jefferson would not go. His reasons are
obvious; he has a station assigned to him by the nation, which he has no right
to quit, nor have I any right, perhaps to call him from it. 7 This reflects early
recognition that the President may not control the Vice Pres1dent which in turn
implies the latter is not wholly within the executive branch.”

For his part, Jefferson did not merely articulate his vision of the vice
presidency in private. He announced to the Senate during his inaugural

75. Letter from Thomas Jefferson to James Madison (Jan. 22, 1797), in 29 THE PAPERS OF
THOMAS JEFFERSON 270, 271 (Barbara B. Oberg ed. 2002) [hercinafter 29 PAPERS]. Toward the
end of the Adams vice presidency, the pro-Jeffersonian Aurora newspaper took the opportunity to
discuss the post. The paper tacitly noted the office’s dual nature, pointing out its apparently
latent executive branch status. It rcmarked that “the office of Vice President has been kept in a
perfectly dormant state in an executive sense.”” ROY SWANSTROM, THE UNITED STATES SENATE:
1787-1801: A DISSERTATION ON THE FIRST FOURTEEN YEARS OF THE UPPER LEGISLATIVE
BODY 256 (1988) (quoting the Aurora).

76. Letter from Thomas Jefferson to Thomas Mann Randolph (Jan. 22, 1797) in 29 PAPERS,
supra note 75, at 273-74; see also Letter from Thomas Jefferson to George Wythe (Jan. 22,
1797), in 7 THE WRITINGS OF THOMAS JEFFERSON, 1795-1801, at 110 (Paui Leicester Ford ed.,
1896) [hereinafter JEFFERSON WRITINGS] (emphasis added) (“It scems probable that 1 will be
called on to preside in a legislative chamber. It is now so long since | have acted in the
legislative linc, that 1 am entirely rusty . . . .”); Jocl K. Goldstein, Constitutional Change,
Originalism, and the Vice Presidency, 16 U. PENN. J. CON. L. 369, 391 n.99 (2013).

77. Letter from John Adams to Elbridge Gerry (April 6, 1797), in 8 THE WORKS OF JOHN
ADAMS 538-40 (Charles F. Adams cd., 1853) [hercinafter ADAMS), available at htip:/oll.
libertyfund.org/?option=com_staticxt&staticfile=show.php%3Ftitlc=2016&chapter=161833&lay
out=html&Itemid=27; CURRIE, supra notc 42, at 240 n.9.

78. See ADAMS, supra note 77, at 536.

79. See infra Part 111.C.
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address that his “office[’s] . . . primary business [wa]s merely to preside over
the forms of this House.”™ In May 1797, Jefferson’s conception of the office
was reaffirmed when he wrote to Elbridge Gerry that, while Vice President, “I
consider my office as constitutionally confined to legislative functions, and
that I could not take any part whatever in executive consultations, even were it
proposed.”gl In an 1800 letter to Pierre Samuel Du Pont de Nemours,
Jefferson once again emphasized his interpretation of the vice presidential
post. He noted that “my office relatfes] altogether to the legislative
[depart]lment . . . % He commented that consequently he was “entirely
unacquainted with the measures proposed in that of the Executive.”

Jefferson’s correspondence as sitting Vice President and President-elect
with the soon-to-be third Vice President, Aaron Burr, yet again demonstrated
the Virginian’s views of the office. He commended Burr on his election as
Vice President but did so in terms that made clear Jefferson’s legislative-
branch view of the office:

While I must congratulate you, my dear Sir, on the issue of this
contest, because it is more honorable, and doubtless more grateful to
you than any station within the competence of the chief magistrate,
yet for myself, and for the substantial service of the public, I feel
most sensibly the loss we sustain of your aid in our new
administration. It leaves a chasm in my arrangements, which cannot
be adequately filled up. I had endeavored to compose an
administration whose talents, integrity, names, and dispositions,
should at once inspire unbounded confidence in the public mind . . . .
I lose you from the list . . . .

In stating that Burr was outside “the competence of the chief magistrate,”
Jefferson was clearly conveying that Burr, in his new capacity, was outside of

80. 6 ANNALS OF CONG. 1580-81 (1797); see also HATFIELD, supra note 12, at 20. In the
same vein, Jefferson referred to his having before “been a member of legislative bodies . .. ." 6
ANNALS, supra at 1581.

81. Letter from Thomas Jefferson to Elbridge Gerry (May 13, 1797), http://founders.
archives.gov/documents/Jefferson/01-29-02-0288 (cmphasis added); see also Paullin, supra note
41, at 497. It merits noting that the Vice President was left out of the “protections” afforded
federal officials in the 1798 Sedition Act. See An act for the punishment of certain crimes against
the United States, 1 Stat. 596, ch. 74, July 14, 1798 (punishing anyonc who “shall write, print,
utter or publish . . . any falsc, scandalous and malicious writing or writings against thc
government of the United States, or cither house of the Congress of the United Statcs, or the
President of the United States, with intent to defame the said government, or the constitution of
the United States™); see also ROBERT I. ALOTTA, #2: A LOOK AT THE VICE PRESIDENCY 38-39
(1981).

82. Letter from Thomas Jcfferson to Pierre Samuel Du Pont de Nemours (Aug. 1, 1800), in
32 THE PAPERS OF THOMAS JEFFERSON 67 (Barbara B. Oberg cd. 2005).

83. Id; see aiso Letter from Thomas Jefferson to Benjamin Hawkins (Mar. 14, 1800), in 31
THE PAPERS OF THOMAS JEFFERSON 435, 436 (Barbara B. Obcrg cd., 2004) (Jefferson urges his
interlocutor not to send official executive branch correspondence to him apparently since he is
not part of the executive branch).

84. Lctter from Thomas Jefferson to Aaron Burr (Dec. 15, 1800), JEFFERSON WRITINGS,
supra note 76, at 467-68; see also Goldstcin, supra notc 76, at 385 n.64.
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the executive branch. Jefferson also put his beliefs into practice. It was as
Vice President that Jefferson compiled his famed book on parliamentary
procedure.85 This undertaking has been characterized as “[t}he single greatest
contribution to the Senate by any person to serve as vice president . . . [one that
remains] relevant to the Senate of [today].”86 Such an endeavor by the
Senate’s presiding officer would seem only to underscore Jefferson’s view that
the Vice President was part of the legislative branch.”’

Finally, the second Vice President’s choice of language in discussing
Cabinet deliberations reinforces his opinion that he was not part of the
executive branch. As Secretary of State under Washington, Jefferson referred
to internal discussions with the Cabinet as involving “our council” or “our
conclave.”® As Vice President, however, Jefferson commented on discussions
of the Adams Cabinet as involving “his cabinet.”™  Jefferson, as Vice
President, simply did not believe himself to be part of the Adams
Administration.

No doubt this posture of aloofness from the Adams presidency helped
serve Jefferson’s immediate political purposes. As the Senate Historical
Office has observed, Jefferson *“[c]onsidering himself separate from the
executive branch . . . felt free to criticize the Adams administration.™ In fact,
as Vice President, Jefferson essentially served as the leader of the opposition to
Adams and ran against him for President in 1800.”" That said, Jefferson’s
view of the office was consistent throughout his public career and was entirely
in keeping with that of Adams, his predecessor and rival.

# # #

Thus, the first two vice presidents were of like mind about the
constitutional location of the position they held; seeing the post entirely and
repeatedly as part of the legislative branch. At the same time, the verdict of
Congress during this period was less certain. On one hand, many in the Senate
of the First Congress viewed with dismay Vice President Adams’ reference to
himself as Vice President while presiding over the upper chamber, although
they ultimately acquiesced in his decision to use both his Vice President and
Senate President titles in this capacity. Meanwhile, Congress that same year
compensated the Vice President in a manner akin to the President and later
treated him like the President when considering how he would effectuate his

85. See, e.g., HITE, supra note 40, at 35-36.

86. HATFIELD, supra note 12, at 24,

87. See HITE, supra note 40, at 35-36.

88. See LEARNED, supra note 41, at 136-37 (cmphasis added).

89. Id. at 137 (cmphasis added).

90. HATFIELD, supra note 12, at 21; see also 3 DUMAS MALONE, JEFFERSON AND HIS
TIME: JEFFERSON AND THE ORDEAL OF LIBERTY 319 (1962) (“As vice president he was in an
anomalous position . . . [Jefferson] thought of himself as no part of the administration and felt
free to criticize it as he saw fit.”).

91. See, e.g., HATFIELD, supra note 12, at 21-25.
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resignation. Similarly, legislation placed the Vice President on the board of an
executive branch entity, the Sinking Fund. Yet, the statute governing the Vice
President’s oath implicitly emphasized his ties to the legislative branch and the
Militia Act seemed to place him in a category all his own. The first two
presidents to some degree treated the first two vice presidents as part of the
legislative branch by excluding them from the Cabinet on all but one occasion.
Yet, Washington’s correspondence with Adams implied Adams might have
some link to the executive branch. In sum, the first two vice presidents, the
early congresses, and the first two presidents helped embark the vice
presidency on an ambiguous constitutional course, one that has lasted,
admittedly with major modifications, right up to the present day.

3. The Nineteenth Century

In the early nineteenth century, in addition to presiding over the Senate
and breaking tie votes, the Vice President played a not insignificant role in
Senate administration. For several decades, the Vice President examined the
Senate Journal and would make corrections prior to its being read.” The Vice
President was also for a time tasked with reviewing and signing off on certain
Senate financial and administrative records.”” Vice presidents also made
determinations as to whether to certify disputed electoral votes,” and helped
select committee assignments for senators.””  Vice presidents played an
important role in Senate parliamentary matters as well. The origins of the
filibuster—one of the most distinctive aspects of the Senate itself—derived
from a recommendation made to the body by Burr.”® All of these indicia
pointed toward the Vice President being part of the legislative branch.

The first decades of the nineteenth century witnessed periodic floor
debates that touched on the Vice President’s status. Following the

92. See 1 GEORGE H. HAYNES, THE SENATE OF THE UNITED STATES: ITS HISTORY AND
PRACTICE 211 (2d cd. 1960).

93. See Williams, supra notc 45, at 564.

94. See Brucc Ackerman & David Fontana, Thomas Jefferson Counts Himself into the
Presidency, 90 VA. L. REV. 551, 553-54 (2004).

95. See, e.g., IRVING G. WILLIAMS, THE RISE OF THE VICE PRESIDENCY 39-40 (1956);
NEIL MACNEIL & RICHARD A. BAKER, THE AMERICAN SENATE: AN INSIDER’S HISTORY 172
(2013).

96. See 1 HAYNES, supra notc 92, at 393-94. Nor is thc Vice President’s authority in
Scnate rulemaking a relic of thc nincteenth century. Vice President Nixon used the presiding
officer’s chair to try to modify the cloturc rule. See 103 CONG. REC. 17879 (1957); 105 CONG.
REC. 8-9 (1959); 107 CONG. REC. 9-12 (1961). Vicc President Rockefeller was more successful,
using his position to help lower the threshold for cloture from two thirds to three fifths of the
Scnatc. See, e.g., PAUL C. LIGHT, VICE-PRESIDENTIAL POWER: ADVICE AND INFLUENCE IN THE
WHITE HOUSE 196 (1984); GOLDSTEIN, supra notc 5, at 145. In 1937, it was the ruling of Vice
President Garner that created the principle that the Senate Majority Leader should be recognized
before all other senators if no other senator holds the floor. See MARTIN B. GOLD, SENATE
PROCEDURE AND PRACTICE 40 (2004). This precedent is the cornerstonc of the Majority
Leader’s power. See, e.g., 2 ROBERT C. BYRD, THE SENATE 1789-1989: ADDRESSES ON THE
HISTORY OF THE UNITED STATES SENATE 190 (1989); see aiso supra notes 85-86 and
accompanying text (discussing Jefferson’s authorship of a book on parliamentary procedure).
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controversial election of 1800 when the Jeffersonian vice presidential
candidate, Burr, almost became President instead of Jefferson himself, the
Twelfth Amendment was debated and adopted. This amendment recognized
the reality of political parties. No longer would the Vice President be the
runner-up in the race for the presidency. Henceforth, electors would vote
separately for President and Vice President. Thus, the Vice President would
become more politically tied to the President as they would run together on a
party ticket. The amendment also clarrﬁed that the Vice President had to have
the same qualifications as the President;’ 7 perhaps in a sense tightening the
implicit link to the President and the executive branch.

During the debate in 1803 over the amendment, Senator Robert Wright

commented that “in the eye of the Constrtutron [the President of the Senate] is
not a member of the Senate at all.”®® The Vice President, he argued, “enjoys .
. all the influence necessarily attached to . . . [the] office [of President of the
Senate], and to the character of heir apparent . > On the other hand,
Representatlve Samuel Dinsmore Purvrance referred to the presidency and vice
presidency as “the great Executive offices.”

Not all nineteenth-century vice presidents echoed Adams and Jefferson’s
views of the office. President Madison’s second Vice President was former
Constitutional Convention member, Elbridge Gerry, who assumed the post in
1813. As he had during the Convention, Gerry saw the Vice President as also
enjoying executive authority.'®" This was a formulation that differed from that
proffered by Adams and Jefferson and hinted at the potential of the modern
vice presidency. As the newly inaugurated Vice President, Gerry contended
that the position granted him two different types of power. Before the Senate
he pronounced: “the Constitution ha[d] invested him [the Vice President] with
Legislative and Executive powers . . ..”

Further debate involving the placement of the Vice President in the
national government occurred in 1828. Following a vitriolic attack by Senator
John Randolph on President John Quincy Adams, Vice President John C.
Calhoun—who was estranged from Adams—failed to call Randolph to

97. Whether the Vice President necded the same qualifications as the President was a
matter of some conjccture following the Constitutional Convention. See Brownell, supra note 1,
at38n.191.

98. 13 ANNALS OF CONG. 81 (1803) [hcreinafter 13 ANNALS]; see also Richard D.
Fricdman, Some Modest Proposals on the Vice-Presidency, 86 MICH. L. REV. 1703, 1721 n.74
(1988).

99. 13 ANNALS OF CONG., supra note 98, at 544-45.

100. /d. at 692.

101. See 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 536-37 (Max Farrand
ed. 1966) (Gerry) [hercinafter 2 FARRAND] (“[w]c might as well put the President himself at the
hcad of the Legislature. The close intimacy that must subsist between the President & vice-
president makes it absolutely improper.”); see id. at 635 (“[t]hc V.P destroys the Independence of
the Legislature.”).

102. 26 ANNALS OF CONGRESS 10 (1813); ¢f. Rosenberg, supra note 42, at 177-78 (noting
that Gerry was consulted on occasion by the President).
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order.® This sparked a long debate over the powers of the Vice President
while presiding over the Senate. During this discussion, some mention was
made of the Vice President’s location within American constitutional structure.

Senator John Rowan asserted flatly that “[t]he Vice President belongs to
the Executive Department. He is a dormant President.”'® He questioned
whether it was “wise in the Constitution to have conferred on the Vice
President the power of controlling the deliberations of the Senate . . . .
[senators] are elected for six years . ... The Vice President and President are
elected but for four years. The Senate are to be the triers of them both in case
of impeachment.”'®

Calhoun himself conceded that the Vice President is “an officer connected,
in a certain measure, with the executive branch of the Government . . . »'%
The South Carolinian reasoned in a public letter written under a nom de plume
that:

[i]f the Vice-President should belong to the same party or interest
which brought the President into power, or if he be dependent on
him for his political standing or advancement, you will virtually
place the control over the freedom of debate in the hands of the
Executive.

You thus introduce the President, as it were, into the chamber of the
Senate, and place him virtually over the deliberation of the body,
with powers to restrain discussion, and shield his conduct from
investigation.

By raising the specter of the Vice President being the President’s marionette in
the presiding officer’s chair, Calhoun saw the position as at least partly
affiliated with the executive branch. At the same time, he recognized the
independence of the vice presidency, even if it was part of the executive
branch. He raised a potential scenario involving “the Vice-President
choos[ing] to pursue a course independent of the will of the Executive . . . .”'"®
Presumably, Calhoun saw the Vice President to be a potentially independent
part of the executive branch.

President John Quincy Adams interpreted the vice presidency to be solely
a legislative branch post. He made reference to “the Vice President’s province
[being] in the Senate.”'” He noted the “ex-officio connexion . . . [the] Vice-
President of the United States, [has] with the Senate.”""°

103. See, e.g,, WILLIAMS, supra notc 11, at 39.

104. 4 REG. DEB. 310 (1828).

105. Id.

106. Id. ar318; see also | HAYNES, supra notc 92, at 214 n.1.

107. Onslow to Patrick Henry, On the Powers of the Vice-President, as President of the
Scnate, in REPORTS AND PUBLIC LETTERS OF JOHN C. CALHOUN 322, 335 (Richard K. Cralle cd.
1855) (emphasis added).

108. Id. at 336.

109. Patrick Henry, Letter 1II (John Quincy Adams) (Aug. 4, 1826), in THE VICE
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On the other hand, Supreme Court Justice Joseph Story seemed of the
view that the office was part of the executive branch. The great legal authority
wrote in 1833 that “[t]he propriety of creating the office of vice president will
be reserved for future consideration, when, in the progress of these
commentaries, the constitution of the executive department comes under
review. The reasons, why he was authorized to preside in the senate, belong
appropriately to this place.”""!

In 1845, Vice President elect George Dallas made the following statement
to the Senate immediately prior to his tenure: the Vice President “is associated
with the dignified delegates of republican sovereignties: he is posted by the
entire American people in your confederated council . . . 22 Dallas certainly
saw himself as being “in” the chamber.

During much of the nineteenth century, the Senate permitted the President
Pro Temyore, when leaving the chair, to choose his successor as presiding
officer.'” Vice President Dallas on his own accord tried to do the very same
thing when stepping down temporarily from the chair in 1847.'"* He asked
Senator David Atchison to fill in for him.'" His actions created a furor in the
Senate and ultimately the body took action to ensure this did not become
standard practice.”6 The incident reflects that, while the Vice President is part
of the Senate, he is not a Senator and must tread cautiously when taking novel
action in the upper chamber.

During this same period, Congress included the Vice President on the
Smithsonian Board of Regents.117 Unlike the Board of the Sinking Fund
during the first decades under the Constitution, which played an important
public policy function and which appeared more clearly to be an executive
branch entity, the Smithsonian plays little to no public policy role and its link

PRESIDENT 30 (Philip Ricard Fendall cd. 1826) [hereinafter THE VICE PRESIDENT] (emphasis
added). If Adams himself was not the author of this tract, it was likely a pro-Adams official in
the Statc Dcpartment. See MACNEIL & BAKER, supra note 95, at 413 n.17.

110. Patrick Henry, Letter 1 (John Quincy Adams) (May 1, 1826), in THE VICE PRESIDENT,
supra note 109, at 8.

111. 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES §
734, p. 209 (1833) (emphasis added) (citations omitted).

112. CONG. GLOBE, 28th Cong., 2d Scss. 398 (1845) (emphasis added).

113. See RICHARD C. SACHS, THE PRESIDENT PRO TEMPORE OF THE SENATE: HISTORY
AND AUTHORITY OF THE OFFICE 12 (2003).

114. See id. at 42 n.43.

115. See CONG. GLOBE, 29th Cong. 2d Sess. 161-64 (1847); see also DAVID P. CURRIE,
THE CONSTITUTION IN CONGRESS: DEMOCRATS AND WHIGS: 1829-1861, at 182-83 (2005).

116. See CONG. GLOBE, supra note 115, at 161-64; see also CURRIE, supra note 115, at
182-83.

117. See An Act to establish the “Smithsonian Institution,” for the Incrcase and Diffusion of
Knowledge among Men, 9 Stat. 102, Aug. 10, 1846, § 3. For competing authoritics on the
Smithsonian’s own placement within the federal government, sec Brownell, supra note 1, at 24
n.115.
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to the executive branch is much more tenuous (if in fact one exists at all).llg

The Vice President’s role with respect to the Smithsonian reflects the largely
ceremonial delegations of responsibility to him that would mark most of the
nineteenth and early twentieth centuries.

Not long afterward, President Zachery Taylor gave some thought to
including Vice President Millard Fillmore in his Cabinet meetings.”9 This
proposal did not get far.'® William Seward described the result: “[t]he idea of
the vice president being a member of the cabinet has expired noiselessly.”m
Thurlow Weed summarized the evolution of Taylor’s reasoning:

General Taylor after his election, conscious of his own want of
experience in civil affairs, supposed, until otherwise advised by Hon.
John J. Crittenden, that the Vice-President could be ex-officio a
member of his cabinet. Expressing in a letter to Mr. Fillmore his
regret that he could not have the benefit of his presence and advice in
the cabinet, he added that he should rely upon his experience and ask
his advice upon all important questions.
The words “could be ex-officio” are perhaps instructive as they imply that the
prevailing view of the time was that the Vice President was certainly unable to
be a bona fide participant in Cabinet discussion; the most he could hope for
was an ex officio role, almost akin to his Senate presiding officer role.'®

The mid-nineteenth century was also marked by two instances of the Vice
President casting a tie-breaking vote that shed light on perceptions of his place
in the legislative branch. In 1850, the upper chamber became deadlocked over
whether to approve a Senate chaplain.' Following a thoughtful debate, Vice
President Fillmore broke the tie, which was allowed to stand.'®

In 1861, the Senate considered an amendment to the Constitution that
would have prohibited Congress from abolishing slavery.126 A tie vote

118. See Dong v. Smithsonian Institution, 125 F.3d 877, 878-82 (D.C. Cir. 1997); Cotton v.
Adams, 798 F. Supp. 22 (D.D.C. 1992); Bowsher v. Synar, 478 U.S. 714, 746 n.10 (1986)
(Stevens, I, concurring) (noting “that THE CHIEF JUSTICE performs cxceutive functions for
the Smithsonian Institution™); see also CURRIE, supra note 115, at 13942,

119. See, e.g., Garncr, supra note 41, at 163-64; Lcarncd, supra notc 11, at 174-75.

120. See 1 LIFE OF THURLOW WEED, INCLUDING HIS AUTOBIOGRAPHY AND A MEMOIR
586-87 (1883).

121. Garner, supra notc 41, at 164.

122. WEED, supra note 120, at 586—87; see also Recollections of an Old Stager, 47
HARPER’S NEW MONTHLY MAG., 586, 587-88, Scpt. 1873 (“for the first fcw months of his
administration Mr. Fillmore was constantly consultcd on matters of public concern, and specially
with reference to the personal [sic] policy of the government. But the members of the cabinct
soon became jealous of the influence of the Vice-President. . . . [Soon] Mr. Fillmorc was reduced
to a condition of insignificance . .. .”).

123. See supra notc 110 and accompanying text.

124. See CONG. GLOBE, 31" Cong. 127-28, Ist Sess. (1850); see also CURRIE, supra notc
115, at 182.

125. See CONG. GLOBE, supra note 124, at 128; see also CURRIE, supra notc 115, at 182.

126. See CONG. GLOBE, 36™ Cong., 2d. Sess. 1364 (1861).
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occurred on a proposed modification to the constitutional amendment, which
the Vice President broke even though constitutional amendments are matters
with which the President himself plays no formal role."”’

That same year, Attorney General Edward Bates was asked to evaluate the
lawfulness of President Abraham Lincoln’s suspension of the writ of habeas
corpus. During his opinion, Bates observed that “[t]he President is . . . the only
department which consists of a single man . . . 7% What is important to note
is what Bates did not say. He did not say the executive branch is “the only
department which consists of two men.” Nor did he couple the President
together with the Vice President. He said the executive branch, as a
constitutional matter, is made up of one individual and one individual only and
that formulation left no room for the Vice President.'”

At the outset of the Lincoln Administration, Vice President Hannibal
Hamlin reportedly participated in a handful of Cabinet sessions, only the
second Vice President to have done so.”® Hamlin’s grandson described the
scenario surrounding the Vice President’s early Cabinet involvement:

Mr. Lincoln’s invitation to Mr. Hamlin to become a consulting
member of his Cabinet was sincere, as every one well knows who
understands Lincoln. Mr. Hamlin accepted in the same spirit, but it
was natural that in the workings of official and unofficial relations
the executive must sustain with various men, the former
predominate, as they should. ... A cabinet officer in charge of a
department whose functions are largely executive might value the
advice of a friend, but would not long for it if pressed upon him by
one whose relations with the Cabinet had been established by the
President as of a personal and independent nature. One occupying
this position, and, therefore, having no executive power, would
hesitate to take an invitation to act with the Cabinet in a literal sense.
The Vice-President regulates his relations with the President and
Cabinet according to the footing on which he can place himself by
means of his personal qualities, rather than by his official duties.
Mr. Hamlin did attend numerous cabinet and military conferences at
the White House during the first period of the war, because he had
been given to understand that he was expected to do so. But his lack
of executive power, as well as his respect for the rights of others,

127. See id; see also Brownell, supra note 1, at 4344,

128. Suspension of the Privilege of the Writ of Habeas Corpus, 10 OP. ATT’Y. GEN. 74, 79
(1861); see also Scth Barrett Tillman, Citizens United and the Scope of Professor Teachout’s
Anti-Corruption Principle, 107 Nw. U. L. REv. COLLOQUY 1, 13 n.41 (2012), available at
http://www.law.northwestern.edu/lawreview/colloquy/2012/7/.

129. Interestingly, Abraham Lincoln’s first Vicc President, Hannibal Hamlin, voluntcered
for and drilled with a Main¢ Coast Guard unit for two months. See H. DRAPER HUNT, HANNIBAL
HAMLIN OF MAINE: LINCOLN’S FIRST VICE-PRESIDENT 168-69 (1969); MARK SCROGGINS,
HANNIBAL: THE LIFE OF ABRAHAM LINCOLN’S FIRST VICE PRESIDENT 210-12 (1994);
Greenberg, supra note 57, at 101. In this capacity, Hamlin could likely have been considered part
of the executive branch of the state of Maine.

130. See 2 HAMLIN, supra notc 40; see also HITE, supra notc 40.
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caused him in the end to confer directly with President Lincoln, and
separately with members of the Cabinet. Thus the nature of Mr.
Hamlin’s duties and the circumstances of his position compelled him
to act chiefly in an individual capacity in relation to the war
measures of the administration.
Thus, while Hamlin met with the Lincoln Cabinet on several occasions, he was
included “chiefly in an individual capacity” and not in an institutional one.'”?
For these reasons, far from reflecting a change in perception about the vice
presidency, Hamlin’s fortunes only underscored existing notions of the office.

In the aftermath of the Civil War, Congressman Thomas Jenckes offered
legislation which would have directed the Vice President to administer a new
Cabinet position, the Department of the Civil Service.'® The Jencks bill
provided that “there shall be created a new department of the government . . .
to be called the Department of the Civil Service, [and] . . . the head of said
department shall be Vice-President of the United States . . . .”"** The intention
behind this provision was not only to lend prestige to the new department, but
to give the Vice President something more substantive to do than preside over
the Senate."> As envisioned by Representative Jenckes, the “bill [would] . . .
not give him [the Vice President] the right to a seat in the Cabinet, yet it adds
weight to the reasons why he should be invited to become a member of the
council.”'*  Once the bill emerged out of committee, it retained the Vice
President as the head of the agency but was modified to make clear that the
proposed agency would be “a new executive department of the government.”137
The effect of the legislation, while not mandating vice presidential
participation in the Cabinet, certainly encouraged that outcome. At a
minimum, by heading up a department of government, this bill would have
drawn the Vice President more clearly into the executive branch. The bill
failed on a procedural vote.'*®

131. HAMLIN, supra notc 40.

132. See HITE, supra note 40.

133. See CARL RUSSELL FiSH, THE CIVIL SERVICE AND THE PATRONAGE 212 (1905); see
also Oliver P, Field, The Vice Presidency of the United States, 56 AM. L. REV. 365, 398 (1922).

The Vice President was thought to be sufficiently a part of the Senate in the post-Civil War
period that one senator mistakenly thought that the Vice President attended and voted in Scnatc
party caucus meetings. See DAVID J. ROTHMAN, POLITICS AND POWER: THE UNITED STATES
SENATE 1869-1901, at 20 (1966).

134. H.R. 948, § 1, 40™ Cong., 2d Scss. (1868). New York’s Round Table ncwspaper had
proposed this idea the ycar beforc. See H. REP. No. 47, 40™ Cong., 2d Scss. (1868), at 98
(quoting the paper).

135. See CONG. GLOBE, 40™ Cong., 2d Scss. 2469 (1868) (“it is time, and we believe that
this is the occasion for causing this officer [the Vice President] to perform some useful functions
in this Government.”).

136. Id. at 2469. See infra note 221 and the text immediately preceding and following the
note.

137. See H.R. 948, § 1,40th Cong. 3d Scss. (1868) (cmphasis added).

138. See CONG. GLOBE, supra note 135, at 4003.
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In 1869, upon taking office, Vice President Schuyler Colfax noted to the
Senate that he was “entering upon the duties [of Vice President] in this
Chamber . .. .”"*° As Colfax seemed under no illusions that his actual place of
business would be the Senate chamber, it does not seem a stretch to infer that
he viewed himself more abstractly as being part of the Senate as well.

In the last days of his life in 1875, Colfax’s successor, Vice President
Henry Wilson, was told of the passing of an old colleague of his, Senator Orris
Ferry."*® The Vice President mourned the news of Ferry’s death and reflected
on his own longevity in the Senate.'*! The Vice President exclaimed: “Poor
Ferry, he has been a great sufferer: that makes eighty-three dead with whom 1
sat in the Senate. What a record! If I live to the end of my present term [as
Vice President], I shall be the sixth in the history of the country who have so
served so long a time.”'* Wilson clearly saw himself as Vice President
continuing his Senate service and hence considered himself part of the
legislative branch.

In 1877, the question of the Vice President’s role in the national

government arose again. The newly sworn-in President, Rutherford B. Hayes,
at the beginning of his tenure appears to have asked the new Vice President,
William Wheeler, to join his Cabinet meetings.143 The Vice President joined
one meeting, but was not welcomed by the President’s Cabinet secretaries.
It is uncertain if that was because Wheeler was from an opposite wing of the
party and they found his views uncongenial, if it was because they had
constitutional misgivings regarding the Vice President joinin§ their Cabinet
deliberations or if it was because of some other reason.'” Either way,
Wheeler’s brief exposure to the Cabinet was not unlike Hamlin’s a decade and
a half earlier: both participated in Cabinet functions early on in the
administration but quickly felt out of place, particularly in relation to the
Cabinet secretaries.

139. CONG. GLOBE, 41st Cong., Ist Sess. 1 (1869) (cmphasis added).

140. See ELIAS NASON & THOMAS RUSSELL, THE LIFE AND PUBLIC SERVICES OF HENRY
WILSON, LATE VICE-PRESIDENT OF THE UNITED STATES 424 (1876).

141. See id.

142. /d.

143. See FREDERICK J. SEAVER, HISTORICAL SKETCHES OF FRANKLIN COUNTY AND ITS
SEVERAL TOWNS WITH MANY SHORT BIOGRAPHIES 710 (1918); see also Otten, supra notc 40, at
176. Hayes® principal biographers have been silent on the cpisode. See generally HANS L.
TREFOUSSE, RUTHERFORD B. HAYES (2002); ELISABETH P. MYERS, RUTHERFORD B. HAYES
(1969); H.J. ECKENRODE, RUTHERFORD B. HAYES: STATESMAN OF REUNION (1930) (1988 rcpr.
cd.); ARl HOOGENBOOM, THE PRESIDENCY OF RUTHERFORD B. HAYES (1988); NEAL E.
ROBBINS, RUTHERFORD B. HAYES: 19™ PRESIDENT OF THE UNITED STATES (1989); HARRY
BARNARD, RUTHERFORD B. HAYES AND HIS AMERICA (1954).

144. See SEAVER, supra note 143; see also Otten, supra notc 40, at 176.

145. Wheeler hinted at being a part of the legislative branch in a speech to the Senate. See
6 CONG. REC. 2 (1877) (quoting Vicc President elect Wheeler: “Service in analogous
parliamentary spheres has taught me how dclicate and at times difficult and complex are the
dutics” of Vice President).
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Another telling historical episode involved Wheeler. This instance
involved a tie vote to determine whether an individual should be seated as a
Senator.'*®  Wheeler cast a tiebreaking vote to defeat the effort to seat the
would-be lawmaker."”  Immediately, Senator Allen Thurman sought
recognition and argued against the Vice President being able to cast his vote in
this manner. “I submit that the provision that the Vice-President shall have no
vote except where the Senate is tied cannot apply to the case of seating a

member of the Senate.”'® He maintained “that the . . . [constitutional]
provision . . . [making] each House . . . the judge of the eclections,
qualifications, and returns of its own members lef[t] the determination . . . in

the hands of the Senators themselves.”'” Thurman continued: “the Vice-
President is not a member of the Senate. The Senate was intended to be a body
representing the States on terms of perfect equality, each State bein§ entitled to
two . ... And the Vice-President is chosen in another mode.”" Thurman
concluded: “[iJt can only be said that he has that vote by holding that he is a
part of this House. He is not part of the House.”"!

Senator George Edmunds countered him. He asked rhetorically, “I take it
my friend will agree . . . that the President of the Senate is the President of the
body, and in that sense belongs to it as its presiding officer?”'*® Edmunds
further posited, “I . . . read, in every case of a tie the Vice-President has the
casting vote.”'” Senator George Hoar concurred, citing the casting vote of
Vice President Fillmore in 1850."* Thurman found a supporter in Senator
William Eaton,” but ultimately Wheeler’s tiebreaking vote, as with
Fillmore’s, was allowed to stand.'*® At the end of the day, in the rueful words
of Senator Thurman, the chamber’s decision rePresented a “holding that he
[the Vice President] . . . is a part of” the Senate. 15

In 1881, at the outset of his vice presidency, Chester Arthur made note of
the Vice President’s link to the Senate.”® Likewise, in 1893, Levi Morton
commented on the relationship of the Vice President to the Senate.'” He

146. See 6 CONG. REC. 730-37 (1877); see also Otten, supra note 40, at 183-85.

147. See 6 CONG. REC., supra note 146.

148. Id

149. Id.

150. Id.

151. Ild. (cmphasis added).

152. Id (cmphasis addcd).

153. Id. at 738.

154. See id.

155. See id.

156. See id. at 740.

157. Id at737.

158. 11 CONG. REC. 2430 (1881) (noting that he was “[a]t the threshold of our official
association”); see also DOCUMENTARY HISTORY, supra notc 12, at 113,

159. See 24 CONG. REC. 2551 (1893); see also DOCUMENTARY HISTORY, supra note 12, at
169. Authoritics in the late nincteenth century largely agreed that the Vice President was
affiliated with the legislative branch. See, e.g., H. VON HOLST, THE CONSTITUTIONAL LAW OF
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referred to his “association with the representatives of the forty-four States of
this great nation in this Chamber . . ..”

Vice President Adlai Stevenson, who served from 1893 to 1897, similarly
implied he was part of the Senate as its presiding officer. In his memoirs, he
quoted from his farewell address before the upper chamber. He expressed his
“[good] fortune . . . [as] having been the associate . . . of the men with whom I
have so long held official relation in this [Senate] chamber.”'® Language such
as “associate” and having had “official relation in” the Senate betray that
Stevenson likely saw himself as part of the Senate.

4. The Late Nineteenth and Early Twentieth Centuries

Beginning in the late 1890s, a number of progressive reformers began to
call for modifying the vice presidency. No longer content to see vice
presidents wallow unproductively in the Senate and remain unprepared to
succeed to the highest office in the land, these progressive voices weighed in
through either word or deed in favor of the Vice President joining Cabinet
meetings. They included Walter Clark,'®" Theodore Roosevelt, William
Jennings Bryan, Woodrow Wilson, and Albert Beveridge.'” This reformist
advocacy continued for a generation and culminated in the late 1910s and early
1920s when the Vice President began to join Cabinet deliberations. The Vice
President’s inclusion in Cabinet sessions allowed him to secure a foothold in
the executive branch'® and led to his later participation in more weighty
executive branch matters. From these modest beginnings the vice presidency

THE UNITED STATES OF AMERICA 82 (Alfred Bishop Mason trans. 1887) (“The vice-president
has no sharc in the cxccutive power. His solc task, as long as the president acts as such, is that of
presiding over the scnate.”); WOODROW WILSON, CONGRESSIONAL GOVERNMENT: A STUDY IN
AMERICAN POLITICS 162 (1885) (1956 repr. ¢d.) (“So long as hc is Vice-President, he is
inscparable officially from the Scnatc™). But ¢f. CHARLES ELLIS STEVENS, SOURCES OF THE
CONSTITUTION OF THE UNITED STATES 81 (1894) (“the chairman of the Senate is the Vice-
President of the United States, an outside officer not chosen by the Senators.”).

160. ADLAI E. STEVENSON, SOMETHING OF MEN | HAVE KNOWN 64 (1909) (¢mphasis
added); see also 29 CONG. REC., 2932 (1897) (quoting Stcvenson); DOCUMENTARY HISTORY,
supra note 12, at 205.

161. See, e.g., Michacl E. Daly & John Wertheimer, State v. William Darnell, found in,
“WARM ASHES™: ISSUES IN SOUTHERN HISTORY AT THE DAWN OF THE TWENTY-FIRST
CENTURY 255, 276 (Winfred B. Moore ct al eds. 2000) (“Walter Clark was a Progressive
jurisprude.”); Walter McKenzie Clark 1846-1924, in DOCUMENTING THE AMERICAN SOUTH
(2004), available at http://docsouth.unc.edu/nc/staugust/summary.html (“Walter McKenzic Clark
[was] . . ., chicf justice of the North Carolina Supreme Court, [and was a] Progressive reformer,
and historian”) (last visited Nov. 2, 2014).

162. See, e.g., Albert Jeremiah Beveridge, BIOGRAPHICAL DIRECTORY OF THE U.S.
CONGRESS, http://bioguide.congress.gov/scripts/biodisplay.pl?index=b000429 (“[Beveridge was
an] unsuccessful Progressive candidatc for Governor of Indiana in 1912; chairman of the
National Progressive Convention at Chicago in 1912; [and] unsuccessful candidate as a
Progressive in 1914”) (last visited Nov. 2, 2014).

163. See, e.g., ARTHUR M. SCHLESINGER, JR., THE CYCLES OF AMERICAN HISTORY 349
(1986).



324 KAN. J.L. & PUB. POL’Y [ Vol. XXIV:2

would flower into what is today thought of as almost entirely an executive
branch position.

In 1896, Walter Clark, then associate justice and later chief justice of the
North Carolina Supreme Court, proposed that the Vice President be included
in the Cabinet.'® He built on Representative Jenckes’ proposal from nearly
three decades before that the Vice President be put in charge of a new civil
service department.165 Future Vice President Theodore Roosevelt took a
similar view that same year.'® He believed “[t]he Vice-President has a three-
fold relation. First to the administration; next as presiding officer in the
Senate, where he should be a man of dignity and force; and third in his social
position, for socially he ranks second to the President alone.”'” He added that
the Vice President “should always be a man who would be consulted by the
President on every great party question. It would be very well if he were given
a seat in the Cabinet.”'®®

President William McKinley’s first Vice President, Garrett Hobart,
provided a model at the time for how the Vice President could assist the chief
executive.'® He enjoyed such influence he was referred to as “assistant
president.”'’®  Hobart undertook significant executive branch tasks. For
example, at McKinley’s request, Hobart told Secretary of War, Russell Alger,
that he needed to resign.'” Yet, Hobart was fully aware of his ties to the
legislative branch. He remarked at one point to the upper chamber: “Although
not a member of the Senate, I have, as you know, an intimate official and
personal connection with that body . . . .”'"* Despite his unquestioned
authority, Hobart’s power was personal and not institutional; it occurred due to

164. See Waltcr Clark, The Vice-President: What to do with Him, 8 GREEN BAG 427, 428
(1896).

165. See id.

166. 13 THE WORKS OF THEODORE ROOSEVELT 139 (Hermann Hagedorn cd. 1926)
(reprinting a Review of Reviews picce from Sept. 1896).

167. Id. at 145.

168. Id. at 143; see also 1 DAVID K. WATSON, THE CONSTITUTION OF THE UNITED
STATES: ITS HISTORY, APPLICATION AND CONSTRUCTION 254 (1910) (quoting Rooscvelt’s
arguments with apparcnt approval). In 1901, Vice President Theodore Rooscvelt confided to a
friend: “the Vice-Presidency is an uttcrly anomalous office (onc which 1 think ought to be
abolished).” Williams, supra note 45, at 72 (quoting lctter from Roosevclt). A few weeks
following his election to the vice presidency, Roosevelt described the position as “a fifth wheel to
the coach ....” Id. at 65

169. See DAVID MAGIE, LIFE OF GARRET AUGUSTUS HOBART: TWENTY-FOURTH VICE-
PRESIDENT OF THE UNITED STATES 170 (1910) (“In the public mind Mr. Hobart became
associated with the administration.”). Hobart was well informed of Cabinct proceedings and had
McKinley’s car cven if the Vice President did not formally attend such mectings. See id. at 169.

170. See id. at 169; see also DAVID S. BARRY, FORTY YEARS IN WASHINGTON 246 (1924)
(“[i]t was not until Hobart’s time that thc Vice-President was regarded as anything but a fifth
whecl to the executive branch.”).

171. See, e.g., BARRY, supra notc 170, at 259; MAGIE, supra notc 169, at 208, 210—11.

172. MAGIE, supra notc 169, at 164 (quoting Hobart); see also DOCUMENTARY HISTORY,
supra note 12, at 240; 30 CONG. REC., 1 (1897) (noting “I will be associated” with the Senatc).
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his close relations with the President and did not give rise to any immediate
change in the office itself.'”

In 1901, then-two-time presidential candidate Wllllam Jennings Bryan
suggested vice presidential participation in the Cabinet. 1" Seven years later,
pursuing the presidency for a third time, Bryan indicated he would have the
Democratic candidate for Vice President—John Worth Kern—sit in on
Cabinet deliberations were the two men elected.'”” The Great Commoner
announced:

I think that the Vice President has too long been relegated to the
background. There is no reason why he should not have a place in
the affairs of State. If he is called on to take the President’s place he
should know something about the work from first- hand experience.
He can gain that knowledge by service in the Cabinet."”
The Bryan-Kern ticket, however, went down to defeat in the fall, and many
observers remained unprepared to embrace this option. 17

Also, in 1908 a modest precedent was set by one of the unlikeliest of vice
presidents. Charles Fairbanks was not held in high regard by President
Theodore Roosevelt and as such was largely ignored by the “Rough Rider. 178

173. Hobart’s biographer appreciated the dual-branch naturc of the vice presidency. See
MAGIE, supra notc 169, at 14647 (“If on the legislative side of the Government a Vice-President
scems to fill a position of small importance, this is cven more apparent on the exccutive side. By
virtue of his office he does not become a member of the Cabinet, nor can he claim to be admitted
to the councils of the administration.”).

174. See, e.g., Learned, supra note 11, at 173; Gamner, supra notc 41, at 165. This was
cchoed in 1906 by a Bryan ally. See Bryan’s Vice President a Cabinet Councilor, N.Y. TIMES,
July 27, 1906, at 3 (quoting a Bryan confidante: “I know that Bryan has detcrmined, if ever he is
clected to the Presidency, to make his Vice President a member of his Cabinet Council. Bryan’s
Vice President will be asked to participate in the discussions which concern the welfarc of the
country, and it will be a precedent that all future Presidents would have to follow.”).

175. See Garncr, supra notc 41, at 165.

176. Bryan would put Kern in the Cabinet, N.Y. TIMES, July 16, 1908, at 1; see also
Learned, supra note 11, at 173. See infra note 221 and the text immediately preceding and
following the notc.

177. See EMLIN MCCLAIN, CONSTITUTIONAL LAW IN THE UNITED STATES 202 (1905)
(emphasis added) (“thc vice-president is an exccutive officer only in case he is called upon to
perform the functions of the president on the removal of the latter from office, or his death,
resignation, or inability. . . . The function of the vicc-president as presiding officer of the Senate
is not in any sensc cxccutive.”); The Vice President, N.Y. TIMES, July 17, 1908, at 6 (“Mr.
Bryan’s proposal to makc the Vice President a member of the Cabinet ex officio is not justified
by the Constitution.”). For a contemporary rebuttal, see Granville Munson, Letter to the Editor,
The Cabinet: An Extra-Legal Body to Which Vice President is Eligible, N.Y. TIMES, July 21,
1908, at 6. For a colorful and soon-to-be repeated characterization of the office, sce George
Fitch, The Political Lemon, SAT. EVEN POST, Oct. 17, 1908, at 14 (“He is the vermiform
appendix of thc Government, the unsolved problem of politics . . . .”).

178. Fairbanks opposcd the idea of the Vice President joining the Cabinet but not on
constitutional grounds. See Where the Electoral College Fails, N.Y. TIMES, Mar. 7, 1909, at 10
(quoting former Vice President Fairbanks about the proposition of the Vice President joining the
Cabinct: “The ideca has been proposed several times, but the question arises that if the Vice
President were to be admitted to the Cabinet, of what use would he be there? He has nothing to
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Yet, that year, Roosevelt asked Fairbanks to represent the United States at
Quebec’s Tercentenary observance.'” This appears to have been the first time
a Vice President served as presidential emissary and the first time a Vice
President left the United States in an official capacity.]80

That same year, Woodrow Wilson, then an esteemed political scientist and
President of Princeton University, wrote of the Senate: “its Presiding officer
[the Vice President] is [one of] . . . its constituent parts . . . .” 8 Although, as
President, Wilson would later give the office an important nudge toward the
executive branch, as an academic he viewed the office as a “constituent part”
of the Senate and expressed concern that the Vice President was “not afforded
an opportunity to learn the duties of the [presidential] office.”'® The very next
year, Senator Albert Beveridge—a high-profile Progressive leader—took up
the cause, arguing that the Vice President should be placed in the Cabinet.'®

During the Taft Administration, Vice President James Sherman may have
made an occasional unofficial appearance at Cabinet meetings.]84 That could
have been consistent with Sherman’s views about the position, which hinted
toward the Vice President being part of the executive branch. In a 1909
address to the Senate, Sherman implied he was not part of the legislative
branch. He stated: “The Vice-President is not one of the makers of the law.”'®’
Nonetheless, in 1911, Sherman took action from the chair that raised concerns
in some quarters about the Vice President overstepping his bounds. During
consideration of what would become the Seventeenth Amendment, a
modification to the underlying measure was put forward."®® The tally ended in
a tie, which the Vice President broke. Sherman’s action in this regard
prompted debate the next day over the scope of the Vice President’s power to

report; he is mercly a representative of the National Government, which at the very worst we may
assume rcquires some equipment.”).

179. See The Reincarnation of Quaint Old Quebec, N.Y. TIMES, July 12, 1908, at 6; see
also Greenberg, supra note 57, at 156.

180. See Greenberg, supra note 57, at 156. Vice President William King was outside the
country at the beginning of his very bricf tenure duc to ill health. As cither Vice President or
Vice President elcet, John Adams, Thomas Jefferson and John Breckinridge all declined
diplomatic assignments. See id. at 93.

181. WOODROW WILSON, CONSTITUTIONAL GOVERNMENT IN THE UNITED STATES 130
(1908) (reprt. cd. 1961).

182. Id at 64. See infra notc 221 and the text immediately preceding and following the
note.

183. See Albert J. Beveridge, The Fifth Wheel in our Government, 79 THE CENTURY MAG.
208, 214 (1909).

184. See Garner, supra notc 41, at 166; see also 1 HAYNES, supra note 92, at 225 n.2.
Others at the time did not think him linked at all to the exccutive branch. See Sherman
Exceptionally Qualified for Vice Presidency, WASH. POST, Mar. 4, 1909, at IN3 [hercinafter
Sherman Exceptionally Qualified] (“because of his long cxpericnce in legislative matters, [James
Sherman] is exceptionally well qualificd to perform the dutics of that office . . . ).

185. 44 CONG. REC. 1 (1909).

186. See 47 CONG. REC. 1923 (1911); see also Henry Barrett Learned, Casting Votes of the
Vice- Presidents, 1789-1915,20 AM. HIST. REV. 571, 575-76 (1915).
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vote that bore no small relationship to the question of which branch or
branches of government he occupied.'

Senator Augustus Bacon argued that Article I, Section 3 of the
Constitution, which permits the Vice President to break tie votes, did not
extend to constitutional amendments. He contended that the Presentment
Clause of the Constitution, like the Tie-Breaking Clause, had no language of
limitation in it.

[1t is a fact recognized by all lawyers, a fact universally recognized

by all the departments of the Government, that [a constitutional

amendment] . . . has not to be sent to the President, that it has not to

have the approval of the President of the United States; that the

President of the United States has nothinﬁ to do with it that he can

neither approve it nor disapprove it . . . M8

In elaborating, Bacon remarked that:

for the same reason that the President of the United States is not
recognized as having any function to perform in the approval or
disapproval of this particular resolution, in my judgment the Vice
President has no office to perform in regard thereto, and can not
either upon the final vote or upon any intermediate vote vital to that
final vote affect the result by his vote.'®
He concluded by reasoning that “the decisions of the Supreme Court of the
United States [have decided that] . . . the President of the United States has no
function to perform in connection with it, by every rule of analogy does not the
same thing apply to the action of the Vice President?”'® Bacon’s “every rule
of analogy” comment unmistakably reflected his view that the Vice President
was similarly situated to the President, almost assuredly meaning he deemed
the former to be part of the executive branch.

Senator Charles Culberson agreed with Bacon’s position and cited
Hollingsworth v. Virginia.lg] Bacon and Culberson’s arguments both rested on
the implicit premise that, because the President—as head of the executive
branch—plays no role in the consideration of constitutional amendments, the
Vice President—as a subordinate member of the executive branch—should not
be able to participate either.

187. See 47 CONG. REC. 1949, 1949-58 (1911).

188. Id. at 1950.

189. Id. at 1952.

190. /d. at 1955; see also id. at 1956 (citing Hollingsworth v. Virginia, 3 U.S. 378 (1798),
for the proposition that “the President of the United States has no function to perform in
connection with a resolution proposing an amendment to the Constitution, that the same rule does
not apply to the function of the Vice President, when the authority conferred upon the Vice
President is found in the same scction of the Constitution which confers the other power on the
President of the United States? The power, unqualified as it is, is held not to give power to the
President over such a resolution. The samc reason denics the exercise of a similar power over the
same resolution by the Vice President.”).

191. 47 CONG. REC. 1953 (citing Hollingsworth).
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Earlier precedents involving vice presidential votes over internal Senate
matters were brought to bear in opposition to Bacon’s efforts, but no one
engaged directly with the Georgia Senator’s framing of the issue.'”
Ultimately, Bacon’s endeavor, like that of Senator Thurman three decades
prior, was unsuccessful and the Vice President’s action stood.'”

Despite Bacon and Culberson’s opinions that indicated the Vice President
was part of the executive branch—a view that was almost imperceptibly
gaining some currency—the prevailing outlook at the time was expressed in a
piece in 1912. It concluded that the Vice President “is not a member of the
Cabinet, and cannot claim the right to be present at its meetings, to be
consulted as to its policy, or even to be informed of its decisions.”'

In early 1913, there was speculation that President-elect Woodrow Wilson
would have his Vice President elect, Thomas Marshall, join Cabinet
deliberations.'” In response to this rumored proposal, The New York Times
stubbornly clung to the conventional wisdom. The title of its editorial said it
all: “A Fanciful Suggestion.”'%

The new President wound up not inviting the Vice President to join
Cabinet proceedings and Marshall began his tenure much like his predecessors.
Remarking upon the removal of the U.S ambassador to Mexico, Marshall
noted that “the handling of the Mexican situation is the business of the
Administration, and not my private and social business.””®’ As a student of the
Marshall vice presidency aptly observed, “[i]t does seem noteworthy that at

192. See 47 CONG. REC. 1952, 1952-55.

193. See id. at 1958.

194. The American Vice-Presidency, THE LIVING AGE, Scpt. 21, 1912, at 758; see also,
e.g., Sherman Exceptionally Qualified, supra notc 184. But see Died While In Office, Seven Vice
Presidents and Five Presidents are Chronicled, N.Y. TIMES, Nov. 1, 1912, at 13 (cmphasis
added) (“the Vice President . . . . is the sccond highest office in the Exccutive Department of the
Government . . . .”). During World War I, Representative Everis Anson Hayes rcinforced the
enduring perception that the Vice President was outside the exccutive branch. He argued that a
constitutional amendment was necessary for the Vice President to participate in Cabinet mectings
and introduccd just such a mcasure. See H.J. RES. 122, 64th Cong., 1st Sess., (1916) (“The Vice
President shall be ¢x officio a member of the Cabinct of the President, without a portfolio.”), see
also Lucius Wilmerding, Jr., The Vice Presidency, 68 POL. SCI. Q. 17, 33 (1953).

195. See May Sit in Cabinet, WASH. POST, Fcb. 28, 1913, at 1 (“closcr cooperation between
the executive and lcgislative branches . . . may be established under . . . President Wilson . . . [in
part by] permit[ting] thc Vice President . . . to sit for the first time in the cabinet councils of the
President. . . .”); see also John E. Brown, Woodrow Wilson’s Vicc President: Thomas R.
Marshall and the Wilson Administration, 1913-1921, at 180-81 (1970) (unpublished Ph.D
disscrtation, Ball Statc University).

196. See A Fanciful Suggestion, N.Y. TIMES, Jan. 5, 1913, at 16 (“It would not bc
consistent with . . . respect for the Vice President to attend mectings of the Cabinet in which he
has no legal right, no dutics to perform, no responsibilitics, and not the shadow of cffcctive power

Sitting in the Cabinct room and listening to its legitimate occupants would be . . .
incongruous with the real duties of the Vice Presidential office.”).

197. Bryan Missed Danger Sign, N.Y. TIMES, Mar. 13, 1913, at 3; see also Brown, supra
note 195, at 210.
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this early date in his Vice Presidential office Marshall recognized that a guif
existed between ‘Administration business’ and his own sphere of
responsibility.”"®® In fact, Marshall saw himself and was seen by the Senate as
sufficiently part of the legislative branch that his vote on one occasion was
paired with that of a Senator.'” The two men realized they both would be
absent from the chamber and both would be on opposite sides of the issue and
that therefore the outcome of the vote would not be affected.”®

At the same time, there was a hint of bigger things to come. In 1915,
Wilson requested that Marshall fill in for him at the Panama-Pacific
Exposition, a major international gathering in San Francisco.®" This would
appear to mark only the second occasion in which a Vice President attended a
formal international gathering at the behest of the President, building upon the
Fairbanks precedent of attendance at the Quebec conference.

B. Post-World War I: The Vice President as Increasingly Part of the
Executive Branch

The first halting steps toward including the Vice President in Cabinet
meetings on a regular basis, and by extension more fully becoming part of the
exccutive branch, occurred right after the First World War.®®? 1In light of
Wilson’s planned attendance at the Versailles Peace conference, the President
deemed it wise for Marshall to preside over the Cabinet during his extended
absence from the country, the first such lengthy trip by a President overseas.
The result constituted the first appearance by a Vice President in formal
executive councils since Wheeler four decades before,”” and only the third
instance since the Adams vice presidency.

198. Brown, supra notc 195, at 210. During this same period, noted authority John Philip
Hill cssentially expressed support for Marshall’s characterization of the officc. He observed that
“[t]he cxccutive power is vested in the President alone, and the exclusion of the Vice-President
from the Cabinct seems to be duc to the theory that during the life of the President the Vice-
President’s exccutive potentialities are dormant and that he has no dutics except as President of
the Senate, of which he is a constitutional part.” HILL, supra notc 41, at 48 (cmphasis addcd).

199. See 53 CONG. REC. 8510 (1916); see also CHARLES M. THOMAS, THOMAS RILEY
MARSHALL, HOOSIER STATESMAN 162-63 (1939); Tie Vote in Senate Disposes of Rublee, N.Y.
TIMES, May 24, 1916, at 22.

200. See 53 CONG. REC. 8510 (1916).

201. See Wilson Abandons His Visit to Coast, N.Y . TIMES, Mar. 6, 1915, at 4.

202. See, e.g., TURNER, supra note 4, at 10 (describing how vice presidential participation
in Cabinct sessions “has had the cffcct of denting the notion that the vice president is wholly a
creature of the legislature.”); HITE, supra note 40, at 73 (“By inviting the vice president into the
cabinet, Warren Harding set in motion the modern American vice presidency”); Richard L.
Worsnop, Vice Presidency, 2 EDITORIAL RESEARCH REPORTS, Nov. 11, 1970, at 833, 847
(“Some prestige was added to the vice presidency in Woodrow Wilson’s sccond term when the
practice of having the Vice President mect with the Cabinet . . . was rcvived on a temporary
basis.”); see also HAROLD C. RELYEA, RL 30842, CONG. RESEARCH SERV., THE VICE
PRESIDENCY: EVOLUTION OF THE MODERN OFFICE, 1933-2001, Fcb. 13, 2001, at |; HITE, supra
note 40, at 145.

203. See supra notcs 143—45 and accompanying text.
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Nonetheless, Marshall was hesitant to undertake even this minor departure
from past practice. Marshall viewed vice presidential officeholders as
“member([s] of the legislative branch.”?® Stated the Vice President to the
assembled Cabinet:

I am here and am acting in obedience to a request preferred by the
President upon the eve of his departure [for Versailles] and also at
your request. . . . I am not undertaking to exercise any official duty
or function. I shall preside in an unofficial and informal way over
your meetings out of deference to your desires and those of the
President.”®
Interestingly, Marshall’s statement to the Cabinet was prepared on Senate
letterhead.””® The Vice President’s self-effacing posture reflected his apparent
opposition to Wilson’s suggestion.207 The former believed “[i]t would be very
embarrassing at times to be in a confidential relationship to both the legislative
and executive branches.”*®

Upon the President’s return from the peace conference, Marshall was
asked to sit in on the first Cabinet meeting Wilson called following his
arrival.’® The New York Times observed that Marshall was “invited to attend
as a special mark of courtesg' for his presiding over the meetings during
President Wilson’s absence.””'

Despite his experience with the Cabinet, Marshall was still sufficiently
disconcerted about the apparent duality of the vice presidential position that,
during Wilson’s incapacity when he was forced to serve as host for foreign
dignitaries, he would suspend his role in the Senate.”’' As one contemporary
commented: it was “[tJoo much Jekyll and Hyde for him.”*'?

204. Arthur Schlesinger, Jr., Is the Vice Presidency Necessary? ATLANTIC MONTHLY, May
1, 1974, available at http://www .thcatlantic.com/past/docs/issucs/74may/schlesinger.htm (quoting
Marshall); ¢f. THOMAS, supra note 199, at 190 (quoting Marshall: “My duty to the United States
calls for me to preside over the Scnate.”).

205. Marshall Heads Cabinet Session, N.Y. TIMES, Dec. 11, 1918, at 1.

206. See Brown, supra notc 195, at 371.

207. See THOMAS, supra notc 199, at 222-23.

208. Id. at 223; see also Brown, supra notc 195, at 464 (“If we take Marshall at his word in
terms of the many times he spokc about his presence at cabinct mectings, it can be said that he
felt (rationalized?) that the President of the Scnate should not be privy to the conversations of
both Congress and thc Administration.”).

209. See Williams, supra note 45, at 171.

210. Found at Work by Attaches, N.Y. TIMES, Fcb. 26, 1919, at 1 (ecmphasis added). It is
perhaps ironic that, following Wilson’s stroke and resulting incapacity, when the nced for vice
presidential participation in the executive branch was most acute, Marshall did not join Cabinct
meetings. The author would like to thank Jocl Goldstein for raising this point.

211, See GENE SMITH, WHEN THE CHEERING STOPPED: THE LAST YEARS OF WOODROW
WILSON 113 (1964).

212, Id. Irving Williams put it well of Marshall’s tenure: “Essentially a Nincteenth Century
type of Vice-President, he was quite frequently uncomfortable in the office in the Twenticth.”
Williams, supra note 45, at 591. Wilson and Marshall referred to their official relationship as
being “associated with” onc another. See id., at 155, 161. Wilson, of coursc, had few qualms
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Wilson’s successor, Warren Harding, built on this modest precedent. He
asked his running mate, Calvin Coolidge, to regularly join Cabinet meetings.”
At the time it was speculated that the Senate might resist having the Vice
President assume this role, reflecting the novelty of such an approach and the
Senate’s own feelings of possessiveness toward the office. 2 Indeed,
Coolidge himself initially had some misgivings. 215 yet, Harding apparently
felt pressured to make this gesture to Coolidge during the 1920 campaign
because the Democratic candidate for President, James Cox, had made the
same offer to his running mate, Franklin D. Roosevelt.”'® Harding could also
have been inspired to take this step based on his and Coolidge’s experiences as
lieutenant govemor.2l7 For his part, Roosevelt, as a vice presidential
candidate, observed that “the Vice President could not without legislation
employ [‘direct executive authority’].”*'"®* The future President noted that the
second office “had no duties in relation to either the executive or the judicial
branch of the Government,” likening the post to “a kind of fourth branch of the
government . . . i

Harding remarked at the time of his announcement:

The sort of government I have in mind ought to take advantage of
the capacity and experience of a man like Governor Coolidge by
bringing him into the councils. . . . I don’t see why it hasn’t been
done long ago. Governor Coolidge . . . has had experience as an

about bringing the two political branches closer together in other contexts. This is reflected in his
writings, see WILSON, supra note 181, at 69-74; and also in his actions as President. He was the
first President, for cxample, since John Adams to appear in person to give the State of the Union.
See, e.g. SIDNEY M. MILKIS & MICHAEL NELSON, THE AMERICAN PRESIDENCY: ORIGINS AND
DEVELOPMENT, 1776-1993, at 241 (2d cd. 1999).

213. See, e.g., Harding Confers on the Campaign with Gen. Wood, N.Y. TIMES, July 11,
1920, at 1. Harding’s futurc attorney gencral, Harry Daugherty, may have been the originator of
this suggestion. See HITE, supra note 40, at 234 n.7.

214. See id. 1t was commented that “Congress could provide for it by law. The Vice
President could be made thc intermediary between the President and the governmental
departments having to do with internal affairs. He could call for information from the department
heads, advisc concerning expenditures, and cxcrcisc control, subject, of course, to the president’s
veto.” Irving T. Bush, Needed a Business Manager, COLLIER’S 13 (March 13, 1920); see also
Rosenberg, supra note 42, at 233.

215. See Coolidge Agrees to Sit in Cabinet at Harding's Wish, N.Y. TIMES, Dcc. 17, 1920,
at 1 [hereinafter Coolidge Agrees].

216. See Garner, supra note 41, at 167-68. Following his electoral defcat to be Vice
President in 1920, Roosevelt penned a note to a friend who had recently taken a job as a Capitol
Hill reporter. Roosevelt humorously remarked that “[o]ne of us at lcast has landed in the Senate
Chamber . . . .” See Williams, supra note 45, at 210-11 (cmphasis added).

217. See Williams, supra notc 45, at 212 (quoting Harding) (“Governor [Coolidge] and I
cach served as Licutenant-Governor in our state, and . . . have leamned . . . how possible it is fora
sccond official . . . to be helpful . . . in a party administration. I think that the Vicc-President
should be more than a mere substitute in waiting . . . . [ wish him to be . . . a helpful part of a
Republican administration.”).

218. Franklin D. Rooscvelt, Can the Vice President be Useful?, SATURDAY EVENING POST,
Oct. 16, 1920, at 8, 81.

219. Id. at 8.
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executive and should be helpful. I think the Vice President can be a
most effective agency in keeping the executive officers in touch with
the legislative branch of the government.

There are essentially five policy rationales for including the Vice
President in Cabinet meetings (and more broadly in executive branch
activities). The Vice President could: 1) serve as a legislative liaison for the
President;”?' 2) more constructively make use of his time attending Cabinet
sessions and carrying out executive branch assignments than presiding over
the Senate; 3) provide helpful policy advice to the President and the Cabinet
secretaries; 4) help ease the burdens of the President; and 5) improve the
transition between Vice President and President should tragedy befall the
latter. Harding’s public justifications for including Coolidge in Cabinet
sessions focused on rationales 1 and 3. As will be recalled, Representative
Jenckes had focused on rationale 2 a half century earlier while Bryan had
emphasized rationale 5 a decade and a half prior. Once the Vice President
began to gravitate more toward the executive branch these rationales would
soon be heard with increased regularity.

Harding said that Coolidge would be “in the fullest sense a partner in the
operation of affairs.”*?* Not surprisingly, Vice President Marshall did not
approve of this proposal.”” Marshall stated at the time:

[tlhe Constitution of the United States intended that the Vice
President should be the presiding officer of the Senate and nothing
else. . . . To be a presiding officer it is necessary that the Vice
President shall have the entire confidence of all the Senators. If a
Vice President should attend meetings of the Cabinet practically as a
member, it would tend to arouse suspicion, and Senators of the
minority party might not trust him . . . . If any representatives from

220. Garncr, supra note 41, at 168 (quoting Harding).

221. There was no formal White House legislative liaison operation until the Eisenhowcer
Administration. See KENNETH E. COLLIER, BETWEEN THE BRANCHES: THE WHITE HOUSE
OFFICE OF LEGISLATIVE AFFAIRS 30 (1997).

222. 1 HAYNES, supra note 92, at 228. Harding made the following request of Coolidge a
few days after being sworn in:

I have asked the Members of the Cabinct to meet with me for the first time on Tucsday

morning . . . [ shall be very greatly pleased if you can arrange to meet with us. Several

months ago I said publicly that 1 thought the Vice President ought to be called into the
conferences of the official family of the Administration and I very much hope you will

find it possiblc and agreeable to accept. It has seemcd to me that the second official of

the Republic could add materially to the fullness of his service in this way. [ am quite

well aware that there is no constitutional or statutory provision for such participation,

but cabinet councils arc wholly of an advisory naturc in any cvent and I am surc your

presence and your suggestions will be welcome to thc members of the Cabinet, and |

know that they will be gratefully received by me. I shall look forward to your coming
with a very great satisfaction and 1 hope you will find it possible to arrange to be
present on all such mcetings.

Williams, supra note 45, at 214 (quoting a March 7, 1921 letter from Harding to Coolidge).

223. See Marshall Opposed to Seat in Cabinet, N.Y. TIMES, Dec. 5, 1920, at 4.
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the Capitol are to attend Cabinet meetings, the majority leader of the
Senate and the majority leader of the House should be the men
selected.”

The New York Times shortsightedly opined that this “extra-legal scheme
will [not] have much success in causing the Vice Presidency to be essentlally
different from what it has been since the foundation of the Government.”
Undeterred by the sentiments of his predecessor, Vice President Coolidge
joined the Cabinet and took the most junior seat at the table. 26

Coolidge certainly seemed of the view that the vice presidency was largely
an executive branch position. He commented that “[q]uite aside from its
relationship to my own status, I have been gratified at Senator Harding’s
declaration that he intends to make the Vice President a more significant part
in the Administration.”””’ He later recalled that “[ml]y conception of my
position is that I am vice-president. I am a member of the administration,”*®
Nevertheless, Coolidge conceded that “the Constitution identifies the Vice
Presidency with the Senate . . . .”

Coolidge’s novel attendance at Cabinet meetings did not pass unnoticed
by commentators.”>° It was characterized at the time as the Vice President

224. Id. It is not unprecedented for a congressional leader to attend a Cabinet meeting. See
ROBERT V. REMINI, HENRY CLAY: STATESMAN FOR THE UNION 155 n.3 (1993) (discussing
Clay’s onc-time admission to thc Monroe Cabinct as Speaker of the House); Greenberg, supra
notc 57, at 89 (noting Senator Seward’s periodic appcarances at President Taylor’s Cabinet
scssions); Maric D. Natoli, The Vice Presidency Since World War 1 288 (1975) (unpublished
Ph.D dissertation, Tufts University) (mentioning President Truman’s decision to include Scnator
Kenneth McKellar in Cabinct sessions).

225. Vice President and Cabinet, N.Y. TIMES, July 14, 1920, at 6.

226. Over time, the Vice President has supplanted the Sccretary of Statc as the sccond-
ranking official in the Cabinet. For gencrations, the Secretary of Statc chaired Cabinet mectings
in the President’s absence. See e.g., Garner, supra note 41, at 159. The Sccretary also initially
chaired NSC mcetings when the President was unavailable. See PAUL KENGOR, WREATH LAYER
OR POLICY PLAYER? THE VICE PRESIDENT'S ROLE IN FOREIGN POLICY 49 (2000). This changed
under Eiscnhower. See id.  As late as the mid-1970s, the Secrctary of Statc—not the Vice
President—was reportedly second in the chain of command in the event of a nuclear attack on the
United States. See Steven M. Gillon, A New Framework: Walter Mondale as Vice President, in
AT THE PRESIDENT’S SIDE: THE VICE PRESIDENCY IN THE TWENTIETH CENTURY 144, 146
(Timothy Walch cd. 1997) [hereinafter PRESIDENT’S SIDE] (noting that President Carter issued an
exceutive order replacing the Secretary of Statc with the Vice President as sccond in the chain of
command in the event of a nuclear conflict); see also KENGOR, supra at 21, 93; ¢f. HERBERT L.
ABRAMS, “THE PRESIDENT HAS BEEN SHOT”: CONFUSION, DISABILITY, AND THE 25TH
AMENDMENT IN THE AFTERMATH OF THE ATTEMPTED ASSASSINATION OF RONALD REAGAN
111-16 (1992).

227. Coolidge Agrees, supra note 215, at 1.

228. Robert H. Ferrcll, The Republican Ascendancy, in PRESIDENT’S SIDE, supra note 226,
at 24, 29.

229. Herbert J. Rissler, Charles Warren Fairbanks: Conservative Hoosier, at 233 (1961)
(unpublished Ph.D. dissertation, Southern Illinois University) (quoting Coolidge).

230. Somc expresscd support for this departure from past practice. See John Brooks
Leavitt, A Solution of the Presidential “Inability” Problem,8 A.B.A.J. 189, 190 (1922) (“Let the
Vice-President be made a member of the cabinet. Not a line of legislation is necded. Nothing but
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forming “a vermiform appendix to the [President’s] official family.””' This
Harding initiative reflected, in the words of one expert, “a breaking down of
the sharp distinction between the executive and the legislative branches of the
government which had endured from the foundation of the republic . . . At

Despite Coolidge’s participation in the Harding Administration, old habits
die hard. Coolidge’s Vice President, Charles Dawes, rejected out of hand the
notion that the Vice President should sit with the Cabinet.

[T]he plan of having the Vice President sit with the Cabinet was
unwise. The Cabinet and those who sit with it always should do so
at the discretion and inclination of the President. Our Constitution
so intended it. The relationship is confidential . . . . No precedent
should be established which creates a different and arbitrary method
of selection. Should I sit in the Cabinet meetings the precedent
might prove injurious to the country. With it fixed, some future
President might face the embarrassing alternative of inviting one
whom he regarded as unsuitable into his private conferences, or
affronting him in the public eye by denying him what had come to be
generally considered his right.
Dawes therefore declined to follow the precedent set by Vice President
Coolidge’s attendance at Cabinet sessions, believing it represented the “wrong
principle.”®  This led more than a few to deem the Harding-Coolidge
initiative an unsuccessful experiment.235

an invitation of the President to become a member. Put him in closc touch with the
Administration.”); Samucl McCune Lindsay, The Vice-Presidency, 70 AM. REV. OF REVIEWS
399, 401 (1924) (“With the Cabinct scat sccurely cstablished . . . it will not be long before therce is
a ncw and awakencd intercst by the pcople both in the office and the person of the Vice-
President. . . . In time it will enhance the dignity and honor of the office itsclf, so that it will
become more worthwhile and sought after by our ablest statesmen for its own sake and thercby
attract thosc able to discharge not only its important duties but those of the Presidency as well
whencver that contingency may arise.”). Lindsay’s arguments raise rationales 2 and 5 for why
the Vice President should be included in Cabinet scssions and spend more time in the executive
branch more broadly. See supra note 221 and the text immediately preceding and following the
note.

231. GEORGE ROTHWELL BROWN, THE LEADERSHIP OF CONGRESS 291 (1922).

232. Id. at 292. Prominent political scientist Oliver P. Ficld observed that same ycar that
“[w]e do not know whether he [the Vice President] was to be a legislative or an executive
character, or both, or onc at onc time and another at a different time.” Ficld, supra note 133, at
369.

233. Dawes is Unwilling to Sit in Cabinet, N.Y. TIMES, Feb. 5, 1925, at 2; see also JOHN D.
FEERICK, FROM FAILING HANDS, THE STORY OF PRESIDENTIAL SUCCESSION 188 (1965).

234. Schlesinger, supra notc 204 (quoting Dawes),; see also CHARLES G. DAWES, NOTES
AS VICE PRESIDENT, 1928-1929, at 33-34 (1935) (“the official rclations of the President and the
Vice President lend themsclves to the encouragement of misapprehensions which arc casy to
create. | have always sensed the inherent cmbarrassments involved in the plan of having the Vice
President sit in the Cabinct, as Coolidge did under the Harding administration. After my clection,
not knowing how Coolidge felt about it, I wrotc him stating my vicws on the subject. This was
done to relicve him—if he shared my views—of any embarrassment, if he desired to carry them
out, notwithstanding the fact that he had accepted Harding’s invitation. Again 1 did not want to
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Given the bold assertion by Dawes, it is not surprising he viewed the Vice
President as essentially part of the legislative branch. In his inaugural address
to the Senate, Dawes observed that the Vice President’s “constitutional and
official relations are to the Senate as a whole . . . .”>** No mention was made
of any ties to the executive branch.”’

President Herbert Hoover restored the practice of having the Vice
President join Cabinet meetings.238 In this regard, Vice President Charles
Curtis joined the Hoover official family. An exchange between then-candidate
Hoover and the Republican vice presidential nominee is instructive as to the
perceived location of the vice presidency at the time. In requesting that Curtis
join his Cabinet, Hoover conveyed his belief that the latter’s “experience . . .
should be available to the administrative arm of the Government.”>’ Curtis
responded that “having the Vice President keep in active touch with the
executive problems of government . . . can be a distinct benefit to the executive
branch as well as to the legislative branch.”** Hoover and Curtis together
seem to have adopted Harding’s two rationales for including the Vice
President in the Cabinet: to provide advice to the President and the Cabinet and
to liaise with Congress.

Neither Hoover nor Curtis, however, apparently perceived the position as
part of the executive establishment. Upon becoming Vice President, Curtis
commented that the Senate and the public as a whole wished him “to be an
integral part of” the upper chamber and “not being strange to or remote” from
the Senate.”*' Yet, Curtis did not go so far as to consider himself “one of the
makers of the law nor” did he feel the need to “be consulted about the rules
governing your actions.”** In an address to the Senate at the conclusion of his
vice presidential term, Curtis took much the same position, referring to

do him the discourtesy of declining a possible invitation, and I thus avoided any nccessity for
such a course, however remote.”).

235. See, e.g., Coolidge to Drop Harding Precedent, N.Y. TIMES, Nov. 27, 1924, at 18 (“If
carried out it will mecan thc abandonment of a precedent set by President Harding”); Vice
President and Cabinet, N.Y. TIMES, Nov. 27, 1924, at 18 (concluding that the cxperiment of
Coolidge joining Cabinet scssions had been a failure “becausc it was artificial and unrcal”).

236. See 67 CONG. REC. 3 (1925).

237. See id.

238. See, e.g., Hoover Aims to Reform Machinery for Enforcing Dry Law and Many Others,
N.Y. TIMES, Mar. 9, 1929, at 1; Curtis to Join in Cabinet Meetings, Will Participate in First One
Today, N.Y. TIMES, Mar. 8, 1929, at 1; 1 HAYNES, supra note 92, at 229 n.2. Some were
skeptical that Hoover’s reinstitution of Harding’s precedent would be successful. See Curtis at
Cabinet Meetings, N.Y. TIMES, Mar. 9, 1929, at 18.

239. Curtis is Invited to Hoover Cabinet, WASH. POST, Aug. 19, 1928, at 1.

240. ld.

241. Dawes and Curtis Disagree on Rules, N.Y. TIMES, Mar. 5, 1929, at 4; see also
Goldstein, supra note 76, at 396 n.127.

242. Stathis & Moc, supra notc 25, at 559 (emphasis added). In all likelihood, this position
was taken by Curtis to sct himsclf apart from his predecessor who had advocated that the Senate
change its rules regarding filibusters. See HATFIELD, supra notc 12, at 363-64.
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senators as his “associates.””* He also “bid farewell to this legislative
atmosphere.”**

The budding tradition of the Vice President joining Cabinet proceedings
was reconfirmed under President Franklin D. Roosevelt. Following the
Coolidge/Curtis precedents and the offer made to him by Cox some years
earlier, Roosevelt invited Vice President John Nance Garner to part1c1pate
During his second year as Vice President, Gamer noted that “[b]y
[presidential] invitation, the Vice President sits in at all Cabinet meetings .

Not even the Speaker nor the majority leader sits in on Cabinet meetmgs
Clearly, Garner’s point of departure was that he remained part of the
legislative branch as he compared his position to those of the Speaker of the
House and Senate Majority Leader.

Since the Curtis-Garner period, the Vice President’s participation in the
Cabinet has been uninterrupted. The decade and a half following Wilson’s
request that Marshall join Cabinet meetings in his absence marked a turning
point for the office. The fifteen-year Berlod began—ever so slowly—to
change perceptions of the vice presidency.”’ Instead of being seen at best as a

243. See 76 CONG. REC. 5656 (1933).

244. [d.

245. See, e.g., GOLDSTEIN, supra notc 5, at 136.

246. John Nancc Gamer, This Job of Mine, 118 AM. MAG., July-Dcc. 1934, at 23.

247. By the carly 1930s, morc commentators had begun to accept the Vice President’s
burgeoning exccutive branch role. A 1930 doctoral dissertation referred to the vice presidency as
constituting the “sccond office[] of the executive.” Rosenberg, supra note 42, at 50. Two ycars
later, constitutional scholar John Mabry Mathews, wrote that “[t]he only office in the executive
department, besides that of the President, directly created by the Constitution is that of the Vice
President.” JOHN MABRY MATHEWS, THE AMERICAN CONSTITUTIONAL SYSTEM 124 (1932)
(cmphasis added). He also conceded that “[i]n reality . . . thc normal function of the Vice
President is mercly that of presiding over the Scnate . .. .7 [d.; see also, e.g., Mildred Adams,
The Dual Job of Being Vice President, N.Y. TIMES, Junc 26, 1932, at 8 (“it is . . . possiblc that
there was intended to be at least a speaking acquaintance between the Executive and the
Legislative branches, that the sharp division of government into threc parts was to be mitigated
by the fact that the cxccutive officer who was second in command would preside over
deliberations of the legislature.”); C.W.B. Hurd, As Vice President, Garner is Different, N.Y.
TIMES, Apr. 23, 1933, at 8 (rcferring to Garner’s “two scparatce entitics: The Vice President is
under the Constitution one¢ upon whom devolves the duties of the Presidency in case anything
happens to thc President. Mcantime the Vice President has a present responsibility as . . . the
President of the Senate”); Mildred Adams, Busy Mr. Garner is Ready for Congress, N.Y. TIMES,
Dec. 30, 1934, at 5 (referring to the vice presidency alternately as “the nation’s second most
important cxecutive office” and as a position that “while they [the Framers] were neatly parccling
the powers of government into three pigeconholes labeled cxecutive, legislative and judicial, they
forcsaw a certain need for a link between the first two branches, and that that was why they
specificd that the Vice President, second in command in the executive branch, should be
presiding officer and thereby first in command in the legislative branch.”).

In 1935, Professor Earle D. Ross wrote that “this official who is potentially the nation’s chief
cxccutive is provided by the Constitution, not with exccutive dutics . . . but with an incffective,
usually nominal lcgislative function.” The National Spare Tire, 239 N. AM. REV. 275, 276
(1935). Ross referred to the Vice President as “a representative of the exccutive branch . . . .
[w]ith formal connection with both branches . . . . [He is] neither real exccutive nor legislator . . .
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peripheral member of the executive branch through a handful of statutory
delegations (e.g., serving as a board member of the Sinking Fund) or having
only a contingent membership in the executive branch, the Vice President
would in time come to be seen as a senior member of the executive department
with only a peripheral tic to the Senate.”®  Nonetheless, this full
transformation in perception of the vice presidency would take another three
decades.

Garner not only sat in on Cabinet meetings but also broke new ground by
accompanying an official delegation to the Philippines and Japan in 19352%
building on the precedent of Fairbank’s visit to Quebec and Marshall’s
representation of Wilson at the 1915 International Exposition. He also briefly
visited Mexico.”® More so than either Coolidge or Curtis, Garner in the early
New Deal period was a presidential confidante and legislative
troubleshooter.”' Garner allowed that “there is the satisfaction of being able
to serve the President in a modest and obscure way as his agent at the
Capitol.”252 In addition, he participated in National Emergency Council
sessions,”” an entity created to combat the Great Depression. Recognizing the
important changes that took place during his tenure, Garner was quoted as
saying: “Until this administration the principal job of the Vice President was to
preside over the Senate and dress up fancy and attend innumerable
functions.”™* Garner concluded that the position constituted “a no man’s land
somewhere between the legislative and executive branch.”® At another
juncture, Garner described the post as “being neither an executive of the
government nor a legislator . .. .” %6

.’ See id. at 278. The great historian of thc Scnate, George Haynes, concluded in 1938 that “[b]y
the framers of the Constitution the office of the Vice-President was ‘put, so to speak, half-way
between the Whitc House and the Capitol, where it has ever remained.” In conscquence, there
attaches to the Vice-Presidency a prestige derived from two entirely different sources.” 1
HAYNES, supra note 92, at 229 (citations omitted).

248. Indecd, many would come to view him (mistakenly) as having no legislative branch
link whatsoever. See generally supra note 7; infra notes 478, 481.

249, See, e.g., RELYEA, supra note 202, at 2-3. Apparently Garner went in his capacity as
Senate President. See Williams, supra note 45, at 324 n.54.

250. See Greenberg, supra note 57, at 220.

251. See, e.g., GOLDSTEIN, supra note 5, at 136.

252. Garner, supra notc 246, at 96.

253. See RELYEA, supra notc 202, at 3.

254. GOLDSTEIN, supra note 5, at 8 (quoting Garner).

255. Id. at 138. Variations of that formulation would be used by others in the decades to
follow. See, e.g., David S. Broder, The Triple-H Brand on the Vice-Presidency, N.Y. TIMES,
Dec. 6, 1964, at 30 (referring to the vice presidency as “the strange no-man’s land between
legislative and executive power”).

256. Garner, supra note 246, at 23; see also Greenberg, supra note 57, at 225 (emphasis
added) (quoting Garner: Rooscvelt “talked the legislative leaders into a lot of things, and we
scldom talked him out of anything permanently.”).
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An important symbolic moment occurred in 1937 when Garner took the
oath of office alongside Roosevelt in the East Front of the Capitol.257 Prior to
that year, vice presidents had typically taken their oath in the Senate chamber
while presidents had been separately inaugurated at the East Front of the
Capitol.”®® This reflected the increasing linkage between the President and the
Vice President. Garner’s executive branch tasks ensured that he devoted about
fifty percent of his day to activities other than presiding over the Senate. 29

Another significant change occurred in 1940. Before that year, party
elders had largely selected vice presidential candidates; this was not typically
undertaken by presidential nominees themselves.”® The consideration was
electability, not compatibility. As a result, the two candidates often had little
in common ideologically or personally.”® Roosevelt broke the mold in 1940
when he insisted on Henry Wallace as his running mate.”® This precedent
soon became the norm and had the effect of enhancing presidential-vice
presidential compatibility, which improved the chances of the President
delegating meaningful authority to the Vice President and bringing him more
into the executive branch orbit.

In mid-1940, Congress created the “Office of the Vice-President.”® It
was accompanied by a modest appropriation and provision for administrative
support.264 By the time of U.S. entry into World War 1I, a Vice President
could expect to receive presedential delegations of authority. Beginning in
earnest with Wallace, in the words of a leading authority on the vice
presidency, the “constitutional aspect of [the Vice President’s] functions
[began to be subordinated] to his extraconstitutional ones.”” 1In this regard,

257. See Stathis & Moe, supra note 25, at 559; Williams, supra notc 45, at 328.

258. See Stathis & Moc, supra note 25, at 561-63.

259. See Turner Catledge, Vice President’s Role is Viewed as Changing, N.Y. TIMES, Nov.
24, 1940, at E9.

260. See, e.g., Nelson, supra notc 8, at 29, 43. President Andrew Jackson essentially
sclected Martin Van Buren as his running mate in 1832, but this example was not followed for
over a century. See HITE, supra note 40, at 46.

261. See Nelson, supra note 8, at 29, 43.

262. See id. at 33, 43-44. The President’s ability to sclect his own nominee was madc
casicr by the Democratic Party’s decision in 1936 to lower the threshold level of delegate support
for candidates from two thirds to a majority. See Paul T. David, The Vice Presidency: Its
Institutional Evolution and Contemporary Status, 29 J. OF POL. 721, 724 (1967).

263. See Williams, supra notc 45, at 563.

264. See id.

265. WILLIAMS, supra notc 11, at 37; see also Thomas E. Cronin, Rethinking the Vice-
Presidency, in RETHINKING THE PRESIDENCY 324, 327 (Thomas E. Cronin cd. 1982) (“Until
about 1940 most presidents and most Americans viewed the vice-presidency almost exclusively
as a legislative job.”). For stubborn views of the officc on the cusp on Wallace’s inauguration,
sce Robert C. Albright, The Senate’s New Boss is Ready to Work, WASH. PosT, Dcc. 15, 1940,
B4 (“What then, can he [Henry Wallace] make of the Vice Presidency? . . . . could he make it a
sort of Assistant President’s job, with some of the overnumerous White House powers passed on
to him . . .. Even were it practical, the President has never yet so delegated his powers. An
‘exccutive Vice President’ role is pretty definitely out.”). But ¢f. Catledge, supra note 259 (“He
is not, strictly spcaking, a member of the legislative branch of government, neither is he definitely
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Roosevelt’s second Vice President became the first to be granted serious,
formal authority within the executive branch.”® Roosevelt appointed him head
of the Economic Defense Board (later re-christened the Board of Economic
Warfare),”®” where three thousand executive branch employees answered to
him.?®  Wallace was also named the head of the Supply Priorities and
Allocation Board and participated in the body Roosevelt established to
consider uses for atomic power. ?

Building on the Garner precedent, Wallace traveled abroad widely, but as
the President’s representative, not the Senate’s. 7 He visited China, the Soviet
Union, India, Mexico and other parts of Central and South America’”' and
served as a public advocate for the administration.””” The corollary to this
increased executive branch responsibility was decreased emphasis on the Vice
President’s legislative branch duties. As noted political scientist Louis
Brownlow observed, “Mr. Wallace . . . was entrusted with many activities that
had nothing whatever to do with his legislative duties . . . . [this] ha[dl the
effect of divorcing him in the public mind from his leglslatlve dutles 7

More broadly, these delegations to Wallace reflected that, as the size and
responsibilities of the federal government expanded through the New Deal and
World War II, there was plenty to be done and the Vice President could assist
with the work load.” It was all hands on deck.”” As the preeminent
authority on the vice presidency, Professor Joel Goldstein, has observed, the
position’s transformation took place gradually in the broader context of the
expansion of the roles and powers of the federal government and the executive
branch itself.””® Indeed, underscoring Brownlow’s earlier point, by the late
1940s, the American public had clearly come around to the idea that the Vice
President could be used in an executive branch capacity to assist an
overburdened President. One survey indicated that four out of five Americans
believed the President should give projects to the Vice President. 277

an executive officer. When any one thinks of the office, he naturally connects it with the Senatc .
L)

266. See e.g., MICHAEL DORMAN, THE SECOND MAN: THE CHANGING ROLE OF THE VICE
PRESIDENCY 152-53 (1968).

267. See id. at 152.

268. See LIGHT, supra note 96, at 15.

269. See, e.g., RELYEA, supra note 202, at 4.

270. See Williams, supra note 45, at 576.

271. See TURNER, supra note 4, at 11; see also HITE, supra notc 40, at 90.

272. See e.g., LIGHT, supra note 96, at 14.

273. See Proposal to Create Position of Administrative Vice President, Hearings Before the
Subcomm. on Reorganization of the Comm. on Gov’t Opcrations, U.S. Senate, 84th Cong., 2d
Scss., Jan. 16, 1956 [hereinaficr /956 Hearings) at 48 (quoting Brownlow).

274. See, e.g., GOLDSTEIN, supra note 5, at 139-40; Natoli, supra note 224, at 173.

275. See, e.g., Nclson, supra note 8, at 61. This rcflects rationale 4. See supra note 221
and the text immediately preceding and following the note.

276. See GOLDSTEIN, supra note 5, at 139-40; see also TURNER, supra notc 4, at 10, 19.

277. See Plans to Remodel Vice Presidency: Obstacles to Dewey Project for Mr. Warren,
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Interestingly, despite his trailblazing vice presidential role, Wallace in the
1950s tacitly linked the Vice President not to the executive branch but to the
legislative department. At the time, Wallace proposed assembling the top
figures in government to determine issues of presidential incapacity, including
“[tThe top man in the Senate . . . but not the Vice President.”*”® By excluding
the Vice President from being considered the “top man in the Senate,”
Wallace’s unstated assumption was that the Vice President fell within the
upper chamber.

Harry Truman only spent a few weeks as Vice President and never had an
opportunity to build on the Curtis/Garner/Wallace gains.279 Nonetheless, once
he became President, he insisted that the Vice President be included as a
statutory member of the National Security Council (NSC).ZSO During
consideration of whether to add the Vice President to the NSC, the House
committee that drafted the amendment briefly considered the placement of the
Vice President within American governmental structure. Recalling two of the
rationales provided earlier for greater vice presidential participation in the
executive branch, the committee noted:

It is common knowledge that ways and means have been sought
throughout recent years to more effectively utilize the person and the
position of the Vice President of the United States. The only duty
assigned to him is to preside over the Senate. He is not the servant
of the President and cannot be placed in an administrative job which
would subordinate him to the President. He cannot be placed at the
head of a department and, on a constitutional basis, it is exceedingly
difficult to find any administrative function for him. However, with
the increasing complexity of the operation of the Federal
Government, it now seems to be generally desirable to more
effectively employ the office of the Vice President and the talents of

U.S. NEWS & WORLD REP., July 9, 1948, at 19 [hercinafter Plans) (“A recent Gallup Poll showed
that 80 per cent of the people think the Vice President ought to help the President with
administrative problcms, so that the President would have more time to deal with policy.”).

278. Henry A. Wallace, How a Vice President is Picked—Inside Look at U.S. Politics, U.S.
NEWS & WORLD REP., Apr. 6, 1956, at 86, 89 (emphasis added).

279. See HATFIELD, supra notc 12, at 415-17. For a view of the vice presidency at the time
of Truman’s taking officc, see Merlo Puscy, Assistant President, Suggests New Role Vice
President, WASH. POST, Jan. 9, 1945, at 7 (“In thesc days of big government the Vice President
ought to be No. 2 man in the exccutive branch. . .. The present arrangement of giving the V.P. a
minor role in the legislative branch is so grossly out of keeping with his chicf raison d’etre that to
think about it is to bc amazed that the arrangement has stood so long.”); ¢f. Natoli, supra note
224, at 269 (quoting FRANK MCNAUGHTON & WALTER HEHMEYER, HARRY TRUMAN,
PRESIDENT 7 (1948) (“The peculiar anomaly of the Vice-presidency [sic] . . . denics its titlcholder
.. . full-fledged membership in the administrative branch [and] deprives him . . . of virtually any
authority in the Unitcd States Scnatc™). Others continued to arguc that the Vice President was
exclusively a legislative branch position. See Luther Huston, The Vice President Talks of His
New Job, N.Y. TIMES, Jan. 21, 1945, at 13 (“The Vice President has no exccutive part in the
Government . . . .”); Plans, supra note 277, at 19 (“The Vice Presidency . . . is a position that
never has been cffectively tied in with the executive branch.”).

280. See National Sccurity Act Amendments of 1949, 63 Stat. 579, § 3.
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the person who shall occupy that position.281

The committee’s posture reflected the transition that the vice presidency
was undergoing. At around this same time, proposals began to emerge to
secure for the Vice President an institutionalized executive branch role
Representative Mike Monroney introduced a constitutional amendment to give
executive branch duties to the Vice President. ™

Yet, while the post was being increasingly used by the President as a
means of assisting in executive branch matters, conceptually it was still
thought of in many circles as essentially a legislative branch position.
Truman’s own beliefs reflect this confusion; they also demonstrate that
acceptance of the Vice President’s “entry” into the executive branch was not
an inexorable progression. In 1947, facing poor prospects for reelection,
Truman considered running for Vice President again.284 He wrote in his diary
that, “I’d be glad to be in second place, or Vice President. I like the Senate
anyway.”285 The clear assumption by Truman was that the vice presidency

was a Senate job.

Elsewhere, Truman would insist that:

[t]he Vice-President is not an officer of the executive branch of the

government and therefore does not attend Cabinet sessions except at

the invitation of the President. The history of the office shows that

the Vice-President has rarely been used for executive work except

where his relations with the President were unusually intimate. 1

was fortunate to attend . . . Cabinet meetings . . . to report legislative

conditions to the President.”*
Truman also commented that “the Vice-President is in between the legislative
and the executive branches of the government without, in the last analysis,
being responsible to either.”®  On another occasion, however, Truman
interpreted the vice presidential slot as “a sort of appendage to the
Presidency.”288

281. Amending the National Security Act of 1947, H.R. REP. NO. 112, at 2 (1st Sess. 1949).
The rationales arc numbers 2 and 4. See supra note 221 and the text immediately preceding and
following the note.

282. See TURNER, supra note 4, at 15-19.

283. See id. at 16, 19. At around this timc noted political scientist Clinton Rossiter urged
the Vice President to become formally a part of the Cabinet. See Clinton L. Rossiter, The Reform
of the Vice-Presidency, 63 POL. SCI. Q. 383, 397-98 (1948).

284. See DAVID PIETRUSZA, 1948: HARRY TRUMAN’S IMPROBABLE VICTORY AND THE
YEAR THAT TRANSFORMED AMERICA 159 (2011) (quoting Truman).

285. Id. at 159-60.

286. HARRY S. TRUMAN, YEAR OF DECISIONS 223 (1955).

287. Id. at 71; see also Robert Bendiner, The Changing Role of the Vice-President, 137
COLLIER’S, Feb. 17, 1956, at 48, 50.

288. Schlesinger, supra note 204 (quoting Truman). A 60-ycar obscrver of the Washington
scene and biographer of two vice presidents, Bascom Timmons, got it right in the latc 1940s. See
BASCOM N. TIMMONS, GARNER OF TEXAS: A PERSONAL HISTORY 176 (1948) (“When presiding
in the Senate he [Vice President Garner] would be associating with the legislative branch; when
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Truman’s Vice President, Alben Barkley, seemed of two minds regarding
the placement of the vice presidency within American constitutional structure.
On one hand, he wrote that “[t]he Vice President’s principal duty is to preside
over the Senate.”™ In this same vein, in his memoirs, the Kentuckian recalled
a meeting of the “Congressional ‘Big Four.”””® In this group Barkley
included the Vice President, the Speaker of the House, the House Majority
Leader and the Senate Majority Leader.”® In the words of a reporter
commenting not long after Barkley’s vice presidential tenure, the Kentuckian
appeared “trouble[d] in trying to reconcile a Vice President’s role as ‘Assistant
President” with his duties on Capitol Hill . .. *** Similarly, Professor Richard
Neustadt noted that Barkley failed to attend many NSC meetings. The Vice
President’s ostensible excuse was his concern about someone in his role
participating in core executive branch duties.”® And Barkley would be the
final Vice President to devote significant time to his Senate duties.” On the
other hand, Barkley elsewhere characterized himself as part of the executive
branch. In 1952, he wrote that “the Vice-President [is] . . . a part of the
administration in control of the government . . . hEe Finally, when assuming
the chair Barkley seemed to view himself as potentially part of both branches.
He commented upon becoming Vice President:

I should like the Senate to know, and the Congress to know, and the
administration and the Government to know, and the people to know,
that if at any time I may be of service to the Congress, to the
administration, of course, and to the Government and to the
American people beyond the mere technical duties of presiding over
the Senate, I shall be happy to be available for any such service as
any branch of the Government, or both branches of the Congress,
may feel I can render.”

During the vice presidency of Richard Nixon, the position took another
big stride toward greater involvement in the executive branch.”’ Following

attending Cabinet mecetings, with the Exccutive. . .. [This reflects a] divided function.”).

289. ALBEN W. BARKLEY, THAT REMINDS ME 209 (1954). Barkley also referred to the
Truman Administration as “his” (Truman’s) administration, declining to usc the term “our.” See
id. at 212. In addition, Barklcy noted that he himsclf had “serv[ed] for forty ycars on Capitol Hill
as congressman, scnator, and Vice President.” /d. at 253,

290. Id. at 169.

291. ld.

292. Bendiner, supra notc 287, at 51.

293. See Richard E. Ncustadt, Vice Presidents as National Leaders: Reflections Fast,
Present, and Future, in PRESIDENT’S SIDE, supra note 226, at 183, 187.

294, See GOLD, supra notc 96, at 13.

295. Alben W. Barkley, The Vice-Presidency, May 1952, draft article/speech, University of
Kentucky archives, at 13 (on file with author).

296. 95 CONG. REC. 480 (1949). Barkley here scems to refer to rationale 1 for placing the
Vice President in the executive branch. See supra note 221 and the text immediately preceding
and following the note.

297. See, e.g., Jocl K. Goldstein, The Vice Presidency and the Twenty-Fifth Amendment:
The Power of Reciprocal Relationships 165, 179 in MANAGING CRISIS: PRESIDENTIAL
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his eight-year tenure, the perception that the office was part of the legislative
branch would become decidedly the minority view. Concerns about the
workload of the executive branch, anxiety about succession matters stemming
from President Dwight Eisenhower’s health problems and the Vice President’s
own visible role in carrying out administration tasks caused the institution of
the vice presidency to be closely analyzed during Nixon’s two terms.
Increasingly, authorities concluded the Vice President had developed into a
dual branch role.”®

In building his executive branch bona fides, Nixon undertook a great deal
of foreign travel as a rePresentative of the administration,299 sat on several
boards and commissions’ " and assumed a prominent leadership role during
the President’s health scares.’® Owing to Eisenhower’s indifference to
partisan political matters, Nixon also took the lead on political party matters.”"*
As a 1;%3sult of these activities, Nixon spent little time in the presiding officer’s
chair.

DISABILITY AND THE 25™ AMENDMENT (Robert E. Gilbert ed. 2000) (“Nixon functioned
cssentially as a member of the executive branch.”).

298. See, e.g., Arthur Krock, Nixon has Unique role in the Administration, N.Y. TIMES,
July 26, 1953 (“The Vice President is a hybrid in the Government, being both an executive and
legislative officer.”); James MacGregor Burns, 4 New Look at the Vice Presidency, N.Y. TIMES
MAG., Oct. 9, 1955, at SMI1 (speaking of Vice President Nixon that “[h]e considers his
executive role far more important than his legislative job . . . . His first loyalty is to the President;
if an issuc arises betwecen the President and the Senate he acts as an agent of the former in trying
to work out a compromise.”); Harold B. Hinton, Nixon Active on Eisenhower ‘Team,’ N.Y.
TIMES, Junc 28, 1953 (rcferring to the vice presidency as “that immiscible compound of the
legislative and the cxecutive . . . .”); Robert C. Albright, Nixon Making a Real Job of V.P.,
WASH. POST, Junc 21, 1953, at B1 (under Nixon the “officc has become a central point of contact
between the executive and legislative branches.”); Peter Frelinghuysen, Jr., Member of Congress,
Assignments for Mr. Nixon, N.Y. TIMES, Apr. 22, 1958, at 32 (“there is no constitutional obstacle
which would prevent the President from assigning the Vice President executive
responsibilities.”); Irving G. Williams, The American Vice-Presidency and Foreign Affairs, 120
WORLD AFFAIRS 38, 40 (1957) (emphasis addcd) (“the Vice-President has become the second
most important person in the Exccutive branch . . . .); see also Thais M. Plaisted, The Vice
Presidency of the United States, 50 SOC. STUD. 88, 90, 93, 95, 97 (1959) (concluding the Vice
President is part of the exccutive branch).

Despitc Nixon’s prominent cxccutive branch dutics, many commentators still had a difficult time
perceiving the changes that were taking place regarding the office. See, e.g., Nixon's Asia Tour
Adds to Prestige, N.Y. TIMES, Dec. 20, 1953, at E7 (“Undcr our form of government the office of
Vice President fits into the legislative branch.”); Arthur Orr, Vice President, Letter to the Editor,
WASH. POST, Jan. 15, 1957, at A14 (“the Vice President . . . being a part of the Iegislative branch
of the Government, has allowed himself to be drawn into the wholly unconstitutional position of
performing services in both the legislative and the cxecutive branches . . . . Perhaps the Vice
President can be more useful as part of the exccutive branch. Should that be desired, the
Constitution should be amended . . . .”).

299. See, e.g., HATFIELD, supra notc 12, at 441-42.

300. See LIGHT, supra note 96, at 32.

301. See, e.g., HATFIELD, supra notc 12, at 443.

302. See, e.g., GOLDSTEIN, supra note 5, at 184-85.

303. See id. at 142.
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In 1955, the Office of Legal Counsel (OLC) was asked to interpret a
statute to determine which positions were exempted from civil service
retirement benefits. The question was who fell under the category of “elective
officers in the executive branch of the Government” under 5 U.S.C. § 693.%%
For apparently the first time, the Department of Justice (DOJ) had occasion to
formally consider the placement of the Vice President in the national
government. OLC concluded that the Vice President qualified in this statutory
context as part of the executive branch.’®

The President, at least in the broader sense, disagreed with OLC. In a
1957 memorandum, President Eisenhower recognized Nixon’s “special
position of having one foot in the legislative branch . . . ™% In his memoirs,
Eisenhower further explained that “the Vice President . . . with the
constitutional duty of presiding over the Senate, is not legally a part of the
Executive branch and is not subject to direction by the President.”” At
another juncture, the thirty-fourth President noted that “the Vice President, not
being technically in the Executive branch of government, was not subject to
presidential orders. . . % For that reason, Eisenhower made “requests” of
Nixon and did not give him instructions.”®

Similarly, in a 1958 press conference, Eisenhower explained why he had
declined to delegate certain duties to Nixon. The President explained:

The Vice President has statutory [sic] constitutional duties. It would
be impossible, as a matter of practice to give, within the executive
department, the Vice President’s specified duties because if you
happen to have a Vice President that disagrees with you, then you
would have a very—an impossible situation . . . . I decided as a
matter of good governmental organization that it would not be
correct to ﬁive him a governmental position in the executive
department. 0

304. Memorandum from J. Lee Rankin, Assistant At’y Gen., Office of Legal Counscl on
Eligibility of the President to Civil Serv. Ret. Benefits to Robert W. Minor, Office of Deputy
Attorney Gen. (Jan. 19, 1955), available at http://www.fas.org/irp/agency/doj/olc/011955.pdf.

305. See id.

306. KENGOR, supra notc 226, at 50 (quoting Eisenhower); ¢f- Joscph F. Mencz, The Vice
Presidency in the United States: Up from Oblivion, 65 QUEEN’S QUARTERLY 22 (1958) (quoting
Eisenhower: “Dick is the most valuable member of my team.”).

307. DWIGHT D. EISENHOWER, THE WHITE HOUSE YEARS: WAGING PEACE 1956-1961 6
(1965) [hercinafter EISENHOWER, WAGING PEACE]; see also Nelson, supra note 8, at 64,

308. DWIGHT D. EISENHOWER, THE WHITE HOUSE YEARS: MANDATE FOR CHANGE 1953-
1956 54041 (1963) [hercinafter EISENHOWER, MANDATE]; see also RICHARD M. NIXON, Six

CRISES 184-85 (1962) (“Eisenhower . . . . recognized that the Constitution had cstablished the
presidency and vice presidency as scparate and independent offices. He never ordered me to do
somcthing.”).

309. See Nelson, supra note 8, at 10.
310. Transcript of the President’s News Conference on Foreign and Domestic Affairs, N.Y.

TIMES, Apr. 3, 1958, at 8.
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Instead, Eisenhower referred ambiguously to Nixon “as an associate in
govemment.”3 "' Finally, the former general recalled on one occasion that he
“telephoned Vice President Nixon to ask him also to mention [a potential
special session] . . . to his colleagues in the Senate . . . i

In Nixon’s estimation, however, the position was an executive branch one.
Writing about Eisenhower’s agreement with him as to what should occur were
the President to become incapacitated, Nixon had this to say about the effect of
such a measure on the vice presidency: “[The action] will assure the continued
useful employment of the Vice President as a deputy of the President rather
than as a fifth wheel of the government . . . . The Vice President will thus
become an integrated member of the incumbent Administration.”””  On
another occasion, Nixon, after expressing some frustration with President
Eisenhower to a reporter, emphasized he was “still a part of this
Administration.”"* Eisenhower’s Attorney General, William Rogers, agreed
with Nixon’s assessment. In considering various proposals to resolve the
presidential inability problem, Rogers opined that “the determination of
inability [should be] left within the Executive branch, either by the President or
the Vice President . . . or by the Vice President and Cabinet . . . R

Despite the advances under Nixon’s tenure, a 1956 hearing held by a
Senate Government Operations subcommittee reflects the continued ambiguity
of the vice presidency in the mid-1950s.*'® At the time, former President
Hoover had proposed that the President’s chief of staff be given the enhanced
title of “Administrative Vice President™'” as well as some additional formal
authority. Hoover’s views on the vice presidency are not only notable because
of his experience as President and Cabinet Secretary, but also due to his role as
leader of two well-known government commissions that studied and
recommended reforms for the executive branch.’'®

Borne of that experience, Hoover believed that Congress needed to create
an Administrative Vice President position to relieve some of the President’s
workload.”® This was because he believed the vice presidency, as it was then

311. Martin Packman, Vice Presidency, EDITORIAL RESEARCH REPORTS, Apr. 4, 1956, at
237, 240 (quoting Eisenhower).

312. EISENHOWER, WAGING PEACE, supra note 307, at 37 (cmphasis added).

313. NIXON, supra note 308, at 180.

314. JEFFREY FRANK, IKE AND DICK: PORTRAIT OF A STRANGE POLITICAL MARRIAGE
163-64 (2013).

315. Natoli, supra note 224, at 345 (quoting Rogers).

316. See 1956 Hearings, supra note 273.

317. See, e.g., id. at 42 (quoting Sen. Kennedy); id. at 59 (quoting Clark Clifford). For
morc on the administrative vice presidency proposal, see MILTON S. EISENHOWER, THE
PRESIDENT IS CALLING 539-61 (1974).

318. The official names of the two “Hoover Commissions” were the First Commission on
Organization of the Exccutive Branch of the Government and the Second Commission on the
Organization of the Exccutive Branch of the Government.

319. See, e.g., 1956 Hearings, supra note 273, at 2, 7. This is, of coursc, onc of the
rationales for the Vice President spending morc time in the cxccutive branch. See supra note 221



346 KAN. J.L. & PUB. POL’Y [ Vol. XX1V:2

conceived, could not receive delegated administrative projects from the chief
executive.””® Hoover testified before the Senate panel that the Vice President
“could not undertake executive duties.”*' This was in part because of “his
constitutional duties as a member of the legislative branch . . . .”** Due to this
status, Hoover reasoned that the Vice President “could not be made subject by
law to the President, such as would be required in any administrative or

executive responsibility.”*>
Hoover argued before the Senate subcommittee that:

in order to give the President full executive authority he [the Vice
President] would have to be placed subject to the President, which
would be a pretty vital change in the whole constitutional concept of
the Vice President. . . . Certainly I would not suggest that he be
given executive or administrative duties. That brings in a conflict
fundamentally in our setup of Government.***

Senator John McClellan, chairman of the full committee, opined in
response to Hoover’s proposal that “some thought might be given toward
amending the Constitution to place the Vice President of the United States in
the executive branch of Government where, I think, he progerly belongs.
Today he is in the legislative branch of the Government . . . . McClellan
reiterated his point later in the hearing. “[I]t does seem to me that the Vice
President really belongs in the executive branch of the Government.”*
Hoover responded to McClellan, stating that “you might effect the same
suggestion I am making if you changed the constitutional provisions with
regard to the Vice President and required him by constitutional amendment to
be entirely subject to the President, as the Executive, and then you would make
him a sort of Executive Vice President.”*’

Clark Clifford, an attorney and former special assistant to President
Truman, appeared as a later witness at the hearing. He engaged in an
exchange with Senator Stuart Symington, which is equally revealing as to how
the Vice President was still perceived in many circles in 1956. Clifford
commented that:

I should like to suggest for consideration a more fundamental and
clemental approach . . . that is to change the concept of the function

and the text immediately preceding and following the note.

320. See 1956 Hearings, supra note 273, at 7-8.

321. Id at7.

322. Id. at8.

323. Id.

324. Id at 13-14.

325. Id. at 18.

326. Id. at 18-19; see also Proposal to Creatc an Administrative Vice President, Report of
the Comm. on Gov’t Operations Subcomm. on Rcorganization, S. REP. NO. 84-1960, at 7
[hereinafter Administrative Vice President Report] (quoting Scn. McClellan: “thc . . . Vice
President . . . should be related to the cxccutive branch . . . 7).

327. 1956 Hearings, supra note 273, at 19.
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of the Vice President. 1 believe that the Vice President could be
moved from the legislative branch, where he now is, to the executive
branch. It would take a constitutional amendment . . . .

1 think the Vice President could be the second officer in the
executive branch of the Government . . . . I suggest, that the Vice
President belongs in the executive branch of the Government . . . .
[As part of the current discussions there should be considered aj
shifting of the Vice President from the legislative branch to the
executive branch.*?®

Symington, however, took a more nuanced posture. He described the vice
presidency as “the link . . . between the legislative branch and the executive
branch . .. %

The committee, in its subsequent report on the Hoover proposal, noted that
“there is considerable divergence of view concerning the suggestion to transfer
the elected Vice President from the legislative to the executive branch. In any
event, before a constitutional change of this radical nature is undertaken, there
should be extensive and thorough consideration of all aspects of the matter.”*’

At the same time the Senate panel was considering the vice presidency, an
executive branch panel was considering the very same subject.331 The
President’s Advisory Commission on Government Organization was headed
by future Vice President Nelson Rockefeller.®  As part of this effort,
language in a memorandum to the President on the subject of the linkage of the
Vice President to the legislative branch was struck at commission member
Milton Eisenhower’s request.333 As had Hoover before, the advisory body

328. Id. at 57, 59-60; see also id. at 55 (statement of Clark Clifford) (“I have an uncasy
fecling about the inscrtion of the legislative branch into” the President’s areas of responsibility);
id. at 58 (speculating “if the Vice President were in the executive branch . . . .”).

329. Id. at 60. This conccption of the vice presidency was shared by Professor Joscph
Mencz. In mid-decade, Menez opined:

He is the onc high official who serves in two branches of the government. He can

preside over the Senate and, with the President’s permission, over the Cabinet. The

Constitution has decrced that the legislative and cxecutive powers shall be separatc;

but it also has implied that the Vice-President shall be the connecting link.

Joscph F. Menez, Needed: A New Concept of the Vice-Presidency, 30 SOC. SCI. 143, 149 (1955).

330. Administrative Vice President Report, supra note 326, at 8. Ultimately, the
Eiscnhower Administration rcjectcd Hoover’s suggestion for an Administrative Vice President.
See W.H. Lawrcnce, White House Bars 2d Vice President, N.Y. TIMES, Jan. 15, 1956, at 69.

331. See W.H. Lawrence, New Role Shaped on Vice President, N.Y. TIMES, Dec. 19, 1956,
at 25 (“Top Administration officials arc considering a constitutional amendment to make the Vice
President the second executive officer. . . . Under the plan, the Vice President would be separated
from the Legislative Branch . . . and moved into the Exccutive Branch as a truc Presidential
deputy.”). Legislation introduced by Representative Peter Frelinghuysen, Jr. in 1956 would have
created an administrative vice president. Scnator Keating offered comparable legislation in 1963.
See Worsnop, supra note 202, at 852-53.

332. See TURNER, supra notc 4, at 17-18.

333. See Comments on Draft Memoranda to the President, Feb. 27, 1956 (on file with
author) (“Milton said he likes the draft memoranda dated February 23, 1956. His only revision
was to delcte the sentence on page 3, reading: ‘Also, as President of the Scnate, he is a member of
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urged creation of an Administrative Vice President,334 an official who could
take on functions delegated by the President. The panel also urged the
“regular” Vice President be assigned more “ceremonial” functions to relieve
the President’s workload.*®

Despite continued confusion in some circles about the office, by the start
of the 1960s, the vice presidency as a practical matter had evolved to the point
where fewer and fewer authorities saw the office as solely a legislative branch
position. ™ This changing perception was manifested at the outset of Lyndon
Johnson’s vice presidency. Shortly before his swearing in, Vice President
elect Johnson attempted to secure the consent of Senate Democrats for him to
chair Senate Democratic Caucus meetings as Vice President.*” Johnson, the
former Senate Majority Leader, wanted to “still control the Senate” as Vice
President.*® Seventeen Democratic senators, however, cast their ballots
against Johnson assuming this role.*® While this opposition was not sufficient
to defeat the proposal outright, the open hostility to the idea doomed the
experiment. At the time it was reported that, among the concerns raised, were
the “constitutional grounds” that the Vice President was not a Senator.”*® Five

the legislative rather than the exccutive branch.’”); Draft Memorandum for the President from
Nelson A. Rockefeller re: Presidential Workload, Feb. 26, 1956 (on file with author). President
Eisenhower, of course, believed the Vice President to be part of the legislative branch and his
brother manifested the same view clsewhere. See EISENHOWER, supra note 317, at 540.

334. See TURNER, supra notc 4, at 17—18.

335. See id. at 18.

336. See Ncustadt, supra note 293, at 187 (“[b]y 1960, thc [Vice President] not only was, in
fact, but also saw himself to be an officer of the cxccutive branch.”).

337. As Vice President, Alben Barklicy frequently joined gatherings of the Scnatc
Democratic Policy Committee, but he did not chair them. See Polly Ann Davis, Alben W.
Barkley: Vice President, 76 REG. OF KENTUCKY HIST. SOC’Y 112, 121 (April 1978), available at
http://www.jstor.org/stable/23378959. See also ROTHMAN, supra notc 133.

338. See ROBERT A. CARO, THE YEARS OF LYNDON JOHNSON: THE PASSAGE OF POWER
109 (2012); see also id. at 165, 650; ¢f. JOSEPH E. PERSICO, THE IMPERIAL ROCKEFELLER 277
(1982) (discussing Rockefcller’s brainstorming on how to maximize his own role as Scnate
presiding officer).

339. See ROWLAND EVANS & ROBERT NOVAK, LYNDON B. JOHNSON: THE EXERCISE OF
POWER 307 (1966); see also THOMAS E. CRONIN & MICHAEL A. GENOVESE, THE PARADOXES
OF THE AMERICAN PRESIDENCY 319 (1998) (““Senators today view vice presidents as intruders. . .
”Y; Nelson, supra notc 8, at 63 (“[T]o the cxtent that vice presidents have become closely
identificd with . . . presidents . . . the Scnate has become steadily less receptive to vice presidents
who hope to play a formal role there.”); CARO, supra note 338, at 166 (quoting Senate aidc
Bobby Baker: “[N]o member of the Executive Branch—even a Lyndon Johnson—would be
welcomed [to the conference].”).

340. See, eg., JULES WITCOVER, CRAPSHOOT: ROLLING THE DICE ON THE VICE
PRESIDENCY 165 (1992). Much of this opposition as a practical matter was driven by Johnson’s
hcavy handcdness as Senate Majority Leader. See, e.g, DON OBERDORFER, SENATOR
MANSFIELD: THE EXTRAORDINARY LIFE OF A GREAT STATESMAN AND DIPLOMAT 157 (2003)
(“Many of the [Scnators’] objcctions were couched in Constitutional terms, on grounds that
Johnson henceforth would be an official of the executive branch rather than a member of
Congress, but the passions cxpresscd were decply personal. Johnson had ridden herd on the
Scnate Democrats like an overseer of Texas ranch hands”); DORIS KEARNS, LYNDON JOHNSON
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senators apparently protested, in reporter Jules Witcover’s words, “that having
the Vice President preside over the caucus would do violence to the
constitutional separation of powers.”w Senator Albert Gore, Sr. commented
caustically about the scheme that “[w]e might as well ask Jack Kennedy to
come back up to the Senate and take his turn presiding.”342 Senator Clinton
Anderson also expressed healthy skepticism in this regard.343 In sum, senators
“regarded [the Vice President] as representing the executive branch.”*

Reinforcing the evolution of the position was that Johnson and his staff
were given offices in the Executive Office Building, next to the White
House.** This was the first time the Vice President had received executive
branch office space. Prior to that the Vice President could only hang his hat on
Capitol Hill. Historian Robert Dallek has observed that “Johnson’s presence
in the EOB had significant constitutional implicaxtions.”346

Yet, the Vice President’s status remained sufficiently unclear as to prompt
Johnson, in his first months as Vice President, to tread carefully with his
executive branch duties. As such, he requested several legal opinions about
his authority to carry out functions delegated to him by the President.””’ These

AND THE AMERICAN DREAM 164 (1977) (following his embarrassment at the cold reccption he
received from the Democratic caucus “[a]ll the hopes he had entertained of leading the Congress
from the Vice President’s chair were discarded{,] [s]uddenly . . . [Johnson] felt separated forever
from the institution to which he believed he had given the best part of his life.”). For morc on
this incident, scc LEONARD BAKER, THE JOHNSON ECLIPSE: A PRESIDENT’S VICE PRESIDENCY
20-28 (1966).

341. WITCOVER, supra note 340; see also MINUTES OF THE SENATE DEMOCRATIC
CONFERENCE, 1903-1964, at 578 (Donald A. Ritchic ed., 1998) [hercinaftcr RITCHIE].

342. Cronin, supra note 265, at 328.

343, See EVANS & NOVAK, supra notc 339, at 307 (summarizing Secnator Andcrson’s
argument that the Vice President is less a part of the legislative branch than of the executive and
observing that “[o]thers agreed with Clinton Anderson’s constitutional argument about separation
of powers.”); see also Goldstein, supra note 76, at 398 n.139 (quoting Sen. Proxmire) (“It was
also unconstitutional, in my vicw. 1 mean, herc you had the Vice President, representing the
exccutive branch, coming down here to run our caucus . . . .”); David, supra notc 262, at 736
(“Nixon’s succcss in establishing the Senate image of the Vice Presidency as a post in the
Exccutive Branch probably contributed to Johnson’s caucus’ discomfiture.”).

344. Tom Wicker, L.B.J. in Search of his New Frontier, N.Y. TIMES, Mar. 19, 1961, at 29.
Johnson’s remarks to the senators underscored the uncertain status of the officc. He stated he
would be “step[ping] down from a Senate scat, but [would] . . . be with you physically .. .. ” See
RITCHIE, supra note 341, at 580.

345. See Wicker, supra note 344, at 123 (“The most striking development of Mr. Johnson’s
two months in office has been the disclosure, confirmed by Mr. Kennedy, that the Vice President
is to have a six-room suite in the Exccutive Office Building, next door to thc White Housc. No
Vice President, including Richard Nixon, has ever achieved a location so closc to the Presidency .
... he will be the only man in town with a physical foot in both camps—cxecutive and
legislative.”); see also LIGHT, supra notc 96, at 68; Johnson to Get Offices in Sight of White
House, N.Y. TIMES, Mar. 1, 1961, at 18.

346. ROBERT DALLEK, LYNDON B. JOHNSON: PORTRAIT OF A PRESIDENT 124 (2004).

347. See Memorandum for the Vice President from Nicholas deB. Katzenbach, Ass’t
Attorney General, Office of Legal Counscl, Constitutionality of the Vice President’s Service as
Chairman of thc National Acronautics and Space Council (Apr. 18, 1961) [hercinafter April
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opinions represent the most detailed governmental analyses to date of the Vice
President’s placement within the U.S. constitutional framework. Of course,
the very fact that the Vice President himself tasked DOJ with the legal analysis
(as opposed to a Senate counsel) would seem to presuppose Johnson’s
understanding of the fundamental question.348

In March of 1961, the Assistant Attorney General for OLC, Nicholas deB.
Katzenbach, submitted a memorandum to Johnson regarding “the extent to
which the Vice President may properly perform functions in the Executive
Branch of the Government.* Katzenbach noted the dearth of judicial
precedent on the matter and turned to a discussion of past practice.35
Observing the changes in perception of the position, he wrote that “the office
has moved closer and closer to the Executive.”"

Katzenbach posited that “the range of transferrable duties [that the
President could assign to the Vice President] would seem to be co-extensive
with the scope of the President’s power of delegation. The Assistant
Attorney General cautioned, however, that Congress could not delegate
authority to “the Vice President to be wielded independently of the President . .

3 This would violate the Executive Power Clause and be further
complicated by the fact that “the Vice President[‘s] [role as] . . . an elective
officer [renders him] in no way answerable or subordinate to the President
[which raises] . . . practical difficulties. . . .”**

Katzenbach  memol, available at http://www.fas.org/irp/agency/doj/olc/041861.pdf; see also
Memorandum for the Attorney General from Nicholas deB. Katzenbach, Assistant Attorney
General, Office of Legal Counsel Re: Delegation of Presidential Powers to the Vice President,
June 22, 1961 [hercafter June Katzenbach Memo), available at http://www.fas.org/irp/agency/
doj/olc/062261.pdf. The conclusions of the Katzenbach memoranda concerning delegation of
authority to the Vice President were largely reaffirmed under the Carter Administration. See
generally 1980 Opinion, supra note 35.

348. The author would like to thank Jocl Goldstein for raising this point.

For some background on this assignment, sce Transcript, Nicholas D. Katzenbach Oral History
Interview I, Nov. 12, 1968, by Paige E. Mulhollan, Internct Copy, LBJ Library, at 2-3 (Johnson
“cxpressed an interest in just what the limits of the Vice-President’s cxecutive powers might be,
becausc of the unique position of the Vice-President as being an Exccutive Branch member but
the only one to have any legislative responsibilitics. . . . it was our view that hc was a member of
the Exccutive Branch with only this very narrow legislative function, but there were no cxecutive
powers that would have been improper for him to exercise. He rcally was a member of the
Executive Branch.”); see also Goldstein, supra notc 74, at 24.

349. Mcmorandum for the Vice President from Nicholas deB. Katzenbach, Ass’t Attorney
General, Office of Legal Counsel, Participation by the Vice President in the affairs of the
Exccutive Branch 1| (March 9, 1961) [hereinafter March Katzenbach Memo), available at
http://www fas.org/irp/agency/doj/olc/03096 1. pdf.

350. Seeid.

351. Id at 8.

352. Id at9.

353. 1d.

354. Id. at 9-10.
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Katzenbach was not impressed with the argument that the Vice President,
in carrying out executive branch responsibilities, would potentially run afoul of
the doctrine of separation of powers.355 He contended that “active as a Vice
President may be in the conduct of the business of the Executive, it is difficult
to perceive that as a practical matter his service in the Senate would diminish
the powers of the Legislature.”356 He added that “[alside from practicalities, it
does not appear that doctrinal considerations block the Vice President’s
performance of important functions in the Executive Branch. Despite his
position as President of the Senate, he is certainly not one of its members.”™”’
In addition, Katzenbach observed that the Vice President was not a third house
of the legislature and that the position was authorized by Article n.>%*
Moreover, since the Vice President is impeachable, and “[s]ince the power of
impeachment is a check devised to safeguard the principle of separation of
powers against depredations by the Executive, it is troublesome conceptually
to categorize the Vice President as a member of the Legislature.”359

Nor was Katzenbach concerned about the Incompatibility Clause.*® He
reasoned that, because the Clause states that “no Person holding any Office
under the United States, shall be a Member of either House during his
Continuance in office,” and because “the Vice President holds ‘an Office
under the United States,” it would do violence to this language to argue that the
Founding Fathers conceived of him as a member of the Senate.™*'

Katzenbach concluded with the formulation that would later bedevil Vice
President Dick Cheney from a public relations standpoint: “[p]erhaps the best
thing that can be said is that the Vice President belongs neither to the
Executive nor to the Legislative Branch but is attached by the Constitution to
the latter.”**

Johnson also wanted to know specifically if the Vice President’s proposed
service as chairman and member of the National Aeronautics and Space
Council was permissible.363 Professor Richard Neustadt, who was advising the
Kennedy Administration at the time, wrote a memorandum in February 1961
about the Space Council®® In the memorandum, Neustadt wrote about the
Vice President’s role on the Council, expressing “concern{] about the

355. See id. at 10.

356. Id.

357. Id. (citations omitted).

358. See id.

359. Id. at 10-11.

360. See id. at 10 n.10.

361. Id

362. Id at11.

363. See April Katzenbach Memo, supra note 347.

364. Memorandum from Richard Neustadt to Bill Moyers re: the Space Council at 1 (Feb.
28, 1961), White Housc Filc 192 FG 440, Vice President of the US, JFK Papers [hereinafter
Necustadt]; see also MARIE D. NATOLI, AMERICAN PRINCE AMERICAN PAUPER: THE
CONTEMPORARY VICE PRESIDENCY AND PRESIDENTIAL RELATIONS 251-52 n.110 (2d ed. 2010).
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importance of protecting the Vice President’s position as a constitutional
officer who cannot share [and] . . . should not be pressed to take operating
responsibility.”*®  Neustadt acknowledged the changes that were occurring
with respect to the vice presidency: “I recognize that Messrs. Kennedy and
Johnson are breaking new ground in the evolution of the Vice Presidency, and
that practice over the coming years may conceivably render my concern ‘old
fashioned.” The Vice President [however] is in a better position to judge this
than 17°%  Neustadt was prescient; the view that the Vice President was
seriously limited in his ability to work in the executive branch would indeed
soon come to be seen as “old fashioned.”

In an April memorandum, Katzenbach revisited many of the points he had
raised in his analysis a month before. He observed that “[a]lthough the
Constitution allots specific functions to the Vice President in the transaction of
business by the Legislative Branch of Government . . . it neither grants nor
forbids his functions in the conduct of affairs of the Executive Branch.”*®’
Finally, the Assistant Attorney General noted that Article I, Section 5
delegated authority to each house of Congress to “be the judge of the elections,
returns and qualifications of its own members and may punish and expel them,
[provisions that] plainly do not apply to the Vice President.”® He therefore
concluded that the Vice President would be able to serve on the council.*®

Thus, Johnson undertook work on the space council, one of a handful of
such boards in which he participated. The “go ahead” from Katzenbach
reflected the increased acceptance of vice presidential participation in
executive branch boards.”” This gradual accretion of practical, executive
branch37ellctivities over time would continue to change the perception of the
office.

In June of that same year, Katzenbach wrote a third memorandum on the
President’s authority to delegate projects to the Vice President. In weighing
the question yet again, he remarked that “the Vice President occupies a unique
position under the Constitution, and there has been no judicial test of . . . the
extent to which he may properly be regarded as an officer within the executive
branch.”” Katzenbach sounded a cautious note on the delegation question.
“There is a good deal of judicial authority relating to the delegation of

365. Ncustadt, supra notc 364, at 1.

366. Id.

367. See April Katzenbach Memo, supra note 347, at 1.

368. Id. at3n.l.

369. See id. at 4.

370. See, e.g., Preliminary Report from Robert B. Barnctt, Office of Staff Sccretary, for

Walter F. Mondale, Democratic Vice Presidential Nomince 1213, 17 (1976) (on filc with the
Jimmy Carter Library) [hercinafter Barnett Memo}

371. See, e.g., Goldstein, supra note 76, at 403-04.

372. June Katzenbach Memo, supra note 347.
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Presidential powers, but this authority deals with delegations . . . to officers
appointed with the advice and consent of the Senate.”” He noted that:

[wlhile I do not believe the lack of judicial precedent or the
Constitutional position of the Vice President would stand in the way
of an increasing participation by him under delegations made to him
by the President, there is perhaps some reason to proceed on a case
by case basis, thus testing its political acceptability. . . A

After discussing political precedent beginning with Vice President
Wallace, Katzenbach reasoned that “[t]he creation of such assignments has
tended to increase the identification of the Vice President with the executive
branch and the general acceptability of a delegation of executive functions to
him.*” He, therefore, concluded that the President could delegate tasks to the
Vice President as he saw fit provided those assignments did not otherwise
violate the Constitution.”"®

The Attorney General himself wrote an opinion in August 1961 that
touched on the vice presidency. In a memorandum on the question of
presidential inability, Robert Kennedy observed that “in the past two decades .
. . . the Vice Presidency has moved substantially from its anomalous status
under the Constitution in both the executive and legislative branches toward
the former.””’

In 1962, DOJ was asked a question about the tax status of staff members
of the Vice President.””® In the discussion, the Vice President’s placement
within U.S. constitutional structure arose yet again. The Acting Assistant
Attorney General for OLC wrote to a Johnson aide that: “it seems difficult to
conceive that an officer whose only constitutional function . . . is to preside
over the Senate and to vote . . . is not ‘in the legislative branch.””*™  After
evaluating several constitutional provisions involving the Vice President, OLC
concluded that “[tJhey do not indicate that he is not ‘in’” the legislative
branch,*® and in fact “[i]t would reasonably follow that he is ‘in the legislative

branch.”>*®!

As the Kennedy Administration progressed, the gravitation of the Vice
President toward the executive branch came to be recognized at the highest

373. I1d.

374. 1d.

375. Id. at 2.

376. See id. at 2-3.

377. Presidential Inability, 42 OP. ATT’Y. GEN. 69, 95 (1961).

378. Letter to Walker Jenkins, Administrative Assistant, Office of the Vice President from
Harold F. Reis, Acting Assistant Attorncy General, Office of Legal Counsel, United Statcs
Department of Justice, On the Status of Vice Presidential Employces for Tax Purposcs (July 24,
1962) [hercinafter Reis Letter], available at hitp://www fas.org/irp/agency/doj/olc/072462.pdf.

379. Id. at 3.

380. /d. at4.

381. Id. at 3 (cmphasis addcd).
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levels of Congress. Senate Majority Leader Mike Mansfield wrote in 1963
that “[t]he Vice President [is] a member of the executive branch . . . %

Later that year, Johnson was elevated to the presidency following
Kennedy’s assassination. When it came time for Johnson to select his own
running mate, he had no hesitation about where the vice presidency resided. In
recommending Hubert Humphrey to be the Democratic vice presidential
nominee in 1964, Johnson made clear his view that Humphrey would be part
of the executive branch. He remarked “[t]he qualities that he brings to office
will help}gr}nake the Vice Presidency an important instrument of the executive
branch.”

This slow, uneven migration of the vice presidency toward more of an
executive branch role was underscored as a textual matter by the Twenty-Fifth
Amendment, which was adopted in 1967. This action acknowledged the
enhanced executive branch status of the Vice President.”® The general tenor
of debate on the Twenty-Fifth Amendment reflected the perception that the
vice presidency had increasingly become a significant force within the
executive branch. Professor Goldstein, has observed that the Twenty-Fifth
Amendment “rested on the premise that the vice presidency had become an
indispensable part of the executive branch . . . %

In its initial deliberations over the Twenty-Fifth Amendment in 1964, the
Senate Judiciary Commiittee reflected that “[flor more than a decade the Vice
President has borne specific and important responsibilities in the executive
branch of Government. He has come to share and participate in the executive

382. Mike Mansficld, The Filibuster Debate, WASH. POST, Jan. 30, 1963, in 109 CONG.
REC. 2062-63 (1963). Cf infra notc 415 and accompanying text.

383. Lyndon B. Johnson, President, Remarks Bcfore the National Convention Upon
Recommending the Nomination of Hubert Humphrey as Vice President (Aug. 26, 1964),
available at http://www.presidency.ucsb.cdu/ws/index.php?pid=26466&st=Remarks+Bcfore+the
+National+Convention+Upon+Rccommending+the+Nomination+of+Hubert+Humphrey&st 1=,

384. See Goldstein, supra note 297, at 181 (“Bayh and his colleagues viewed the vice
president as part of the cxccutive branch.”); Vikram David Amar, The Cheney Decision—A
Missed Chance to Straighten Out Some Muddled Issues, 2004 CATO SUP. CT. REV. 185, 207
(concluding that the Twenty-Fifth Amendment “formally concretizes an evolving importance of
the vice presidency to the cxccutive branch.”); see also Jocl K. Goldstcin, The New
Constitutional Vice Presidency, 30 WAKE FOREST L. REV. 505, 560 (1995) [hereinafter
Goldstein, New].

385. Joel K. Goldstein, More Agony than Ecstasy: Hubert H. Humphrey as Vice President,
103, 122, in PRESIDENT’S SIDE, supra note 226; see also Goldstein, New, supra notc 384, at 560.
At least one witness who testificd before the relevant Senate Judiciary subcommittec stubbornly
clung to the view that only a constitutional amendment would permit the Vice President to
perform cxccutive branch tasks. See Presidential Inability and Vacancies in the Office of Vice
President: Hearing Before the Subcomm. on Constitutional Amendments of the S. Comm. on the
Judiciary, 89th Cong. 80-81 (1965) (statcment of Michacl Musmanno, Suprcme Court of
Pcnnsylvania) (“Under my proposcd constitutional amendment, the Vice-Presidency is
transferred from the legislative department of the Government to the exceutive. . . . the office has
outgrown the temple of the Constitution, so that the occupant must work outside in the cold and
the wet of unconstitutional authority.”).
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functioning of our Government . . . % The next year, in conveying his
support for the Twenty-Fifth Amendment, President Johnson wrote that
“[o]nce only an appendage the office of Vice President is an integral part of
the chain of command .

The driving force behind the amendment, Senator Birch Bayh, observed at
the time that “[tlhe Vice President is today an integral part of Cabinet
meetings. Modern -day Presidents seek the advice and counsel of their Vice
Presidents.”*® On the Senate floor, he added that “[t]oday, the office of Vice
President . . . . is the office of the President’s chief ambassador.™” Bayh
commented further that “the office of Vice President has gone through a period
of development, perhaps to a greater degree than any other office in the history
of the country.””® Finally, he concluded the Vice Pre51dent has “become a
full-fledged, working member of the executive branch. »3

Other lawmakers strongly supported Bayh’s characterization.’”> Senator
Hiram Fong, a key advocate for the Amendment, noted that “[t]he Vice-
Presidential office under our system of government is tied very closely with
the Presidency.”393 Similarly, the chief sponsor of the Amendment in the
House, Chairman of the Judiciary Committee, Representative Emanuel Celler,
recognized that “[t]he Vice President is part of the official family of the
President. . . . . He is essential, I would say, in present-day government.”
Senator Frank Church noted the “intimacy of connection between the Vice
President and President which calls for the closest possible rapport between the
two.”*” Representative John Lindsay observed that “Presidents have been

386. Presidential Inability and Vacancies in the Office of the Vice President, S. REP. NO.
88-1382, at 13 (1964).

387. Mecssage from the President of the United States Transmitting a Draft of Proposed
Legislation Entitled “A Joint Resolution Proposing an Amendment to the Constitution of the
United States Relating to the Election of the President and Vice President,” Jan. 28, 1965, in
Application of the Twenty-Fifth Amendment to Vacancies in the Office of the Vice President,
Legislative History 10-11 (Comm. Print 1973).

388. Presidential Inability and Vacancies in the Office of Vice President: Hearings Before
the Subcomm. on Constitutional Amendments of the S. Comm. on the Judiciary, 88th Cong. 2
(1964) (statcment of Scn. Birch) [hercinafter /964 Hearings]; see also Aryn Subhawong,
Comment, A Realistic Look at the Vice Presidency: Why Dick Cheney is an “Entity Within the
Executive Branch,” 53 ST. Louis U.L.J. 281, 298 (2008).

389. 110 CONG. REC. 22987 (1964) (statement of Scn. Bayh).

390. Id. at 22986.

391. Id. at 22996.

392. See e.g., Presidential Inability: Hearings Before H. Comm. On the Judiciary, 89th
Cong. 159—60 (1965) [hereinafter /1965 Hearings] (statcment of Rep. Rogers); id. at 108 (quoting
Acting Ass’t Att’y Gen. Katzenbach as referring to the Vice President being “in the high
command of the exccutive branch of the Government.”); see also Goldstein, supra notc 297, at
181; Subhawong, supra notc 388.

393. 110 CONG. REC. 22,993-94 (1964) (statcment by Sen. Fong).

394. 111 CONG. REC. 7937 (1965) (statement by Rep. Celler); see also Goldstcin, New,
supra note 384, at 530.

395. 1964 Hearings, supra note 388, at 79; see also Goldstein, New, supra notc 384, at
532.
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wise enough to bring their Vice Presidents into the business of executive
e 5396 . . . « .
decisions.” To Lindsay, a Vice President was “an executive branch

person.”39

The American Bar Association (ABA) played a major behind-the-scenes
role in the adoption of the Twenty-Fifth Amendment. In its advocacy for the
Amendment, the ABA wrote in 1964 that “[t]he office of Vice President today
has become a vital part of the Executive Branch of the govemment.”398

As discussed in the companion to this piece, the Twenty-Fifth Amendment
makes clear the Vice President’s ties to the executive branch. Under Section 4,
he is called upon to trigger the mechanism for determining presidential
inability to discharge the powers and duties of his office. In this process, the
Vice President works with the Cabinet (or other body created by Congress).
Participation in the potential, temporary removal of the highest member of the
executive branch—the President—and working with the Cabinet to this end
would seem clearly to be executive branch roles.*® So too would the very fact
that the Vice President in this capacity is called upon to preserve the continuity
and proper functioning of the executive branch. As a result, the idea that the
Vice President is solely a part of the legislative branch was largely put to
rest.* The years following adoption of the Twenty-Fifth Amendment have
witnessed numerous vice presidents who were of the view that the officeholder
is a part of both political branches.

Regarding his own experience as Vice President, Humphrey noted the dual
roles of the office.

First of all, who are you? You’re not the President, and yet you
preside over the Senate. You’re not a Senator; you don’t have a

396. 111 CONG. REC. 7962 (1965) (statcment by Rep. Lindsay); see also Goldstein, New,
supra note 384, at 538.

397. 111 CONG. REC. at 7961 (1965).

398. Natoli, supra note 224, at 342 (quoting an ABA publication on the proposed
amendment).

399. See, e.g., Amar, supra notc 384, at 207,

400. This was reflccted by authoritics toward thc cnd of the 1960s. See RICHARD
LANGHAM RIEDEL, HALLS OF THE MIGHTY: MY 47 YEARS AT THE SENATE 187 (1969) (“The
Vice President is a hybrid crcature of the Constitution, a sort of noble mongrel who belongs
partly to the Legislative and partly to the Exccutive branch of government. Until a few ycars ago
his only roost was on Capitol Hill among the lcgislators. Now hc migrates between his offices at
the Senate and his quarters in the White House.”); David, supra note 262, at 721 (“The Vice
Presidency is in transition to a ncw institutional status in which it will be recognized as an office
cstablished predominantly in thc Executive Branch, while retaining its constitutional prerogatives
in the Legislative Branch.”); If a President and “Veep” Disagree, U.S. NEWS & WORLD REP,
Sept. 16, 1968, at 14 (“[T]he Vice President has tended to be morc a part of the legislative than of
the executive branch of Government. . . . In recent ycars, however, the Vice Presidency scems to
have been in a period of transition with morc of a link to the cxccutive branch being
cstablished.”). Some authorities at the time were already viewing the Vice President as strictly an
cxecutive branch personage. See Gerald W. Johnson, Our Imaginary Vice, 39 AM. SCHOLAR
387, 390-91 (1970) (referring to the Vice President as “a subordinate in the executive branch . . .

).
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vote. . . . it’s an awkward office. You’ve got two left feet, most of

the time trying to walk a straight line—not getting into the

President’s hair, or getting into the business of the Senate, and yet

you are in both of these.*"!
Clearly, Humphrey saw the position as involving both executive and
legislative branch characteristics. Yet, in 1965, he conceded that he was
perceived by lawmakers as an executive branch figure. “I do feel and do
believe that the members of the Congress do look upon [the Vice President]
pretty much as an executive officer.”™” No doubt remembering Johnson’s
abortive attempt to remain involved in Senate business even while preparing to
maintain an active executive branch role, Humphrey noted that “[a]lny Vice
President that thinks that he can fulfill [lawmakers’] roles or interfere with
their roles, is—well, he has outlined for himself disaster.”*”  Humphrey’s
tenure, like that of his two predecessors, included assignments to a handful of
executive branch commissions.

Following Humphrey’s term, the position’s gradual accumulation of
executive branch linkages continued.** In 1969, the Vice President and his
growinsg entourage were awarded their own executive branch budget line
item.*” Prior to that, vice presidents had been compelled to cobble together a
makeshift staff through their own Senate personnel and by making use of
executive branch detailees.” By 1969, vice presidents were given their own
executive branch employees, further institutionalizing the vice presidency’s
link to the presidency.407

In February 1969, at the beginning of Vice President Spiro Agnew’s
tenure, then-Assistant Attorney General of OLC, William Rehnquist,
submitted a memorandum to the White House that discussed the Vice
President’s status within the federal government. The question involved
whether the Vice President could be appointed to a statutory board consisting

401. MARIE D. NATOLI, AMERICAN PRINCE, AMERICAN PAUPER: THE CONTEMPORARY
VICE PRESIDENT IN PERSPECTIVE 11 (1985) (cmphasis added) (quoting Humphrey); see also id.
at 10 (as Vice President “you’re no longer a member of the [Senate] Club, and you’rc not quite
out.... And you’re the President’s man . . . .”) (quoting Humphrey); ¢f. 113 CONG. REC. 918
(1967) (quoting Vice President Humphrey: “The Chair is now the Presiding Officer of the entire
Scnate and stands as a scrvant of the Senate, rather than as an advocate within it.”).

402. AT ISSUE: THE VICE PRESIDENCY, A CONVERSATION WITH HUBERT H. HUMPHREY 12
(1965).

403, Id. Hec also stated in the same interview that “we, in the Exccutive Branch, must . . .
demonstrate to [Congress]” the wisdom of the President’s agenda. See id. at 13.

404. See LIGHT, supra note 96, at 69—78. Jocl Goldstein has termed this phenomenon the
“common law development of the vice presidency . . . . Goldstein, New, supra notc 384, at 560.
These scemingly minor accretions of burcaucratic perquisites “shape our understanding of the
constitutional naturc of the job.” Id.

405. See LIGHT, supra note 96, at 69. Further legislative authorization for the hiring of vice
presidential staff was enacted in 1978. See Pub. L. 95-570, 92 Stat. 2446 (1978); see also
RELYEA, supra notc 202, at 24.

406. See LIGHT, supra note 96, at 69.

407. See id. at 69-70.
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of executive branch officials.*® In his analysis, Rehnquist had to determine
“whether the Vice President fits in . . . ‘the executive branch of the
Government.”*® He wrote perceptively that:

[tlhe Vice President, of course, occupies a unique position under the
Constitution. For some purposes, he is an officer of the Legislative
Branch, and his status in the Executive Branch is not altogether
clear. Nevertheless, the Vice President has been made an Executive

officer by law for a number of purposes . . . . Moreover, the Vice
President has been named by each of the recent Presidents . . . to
carry out significant Executive duties . . . . In light of these

precedents, the Vice President has now assumed a particular place in
Government in which his status may be characterized as Legislative
or Executive depending on the context . . . 0
Based on this reasoning, Rehnquist had little difficulty concluding that the
Vice President could serve on the board in question.

As for himself, Agnew seemed to view the office as being part of both
political branches. On more than one occasion he characterized it as an
executive branch post. He observed that “[a]ny schoolchild would know the
vice president is just an extension of the president.”*'" At another juncture,
Agnew wrote that he “ha[d] been honored to serve in this administration.”*?
In his memoir, Agnew would describe his clash with executive branch officials
as follows: “I was locked in battle with high officials at the Department of
Justice and the White House—officials of the same administration I served.”_ﬁ”3

Yet, at other times, he seemed to recognize the legislative branch platform
the vice presidency offered. Agnew’s conflict with the White House over the
DOJ investigation of his conduct got to the point where Agnew considered
leaving the executive branch altogether. He recalled:

For a while, I seriously considered closing my suite in the Old
Executive Office Building next door to the White House and moving
lock, stock, and barrel to my small suite in the Senate Office
Building, thus symbolically cuttin§ loose from Nixon and drawing
into a tight shell to fight by myself. 1
Agnew’s comments reflect an understanding that the Vice President could
always return full time to the legislative branch should he so choose.

408. See Memorandum for Edward L. Morgan, Deputy Counscl to the President, from
William H. Rehnquist, Assistant Attorncy General, Officc of Legal Counscl (Feb. 7, 1969)
available at hitp://www.fas.org/irp/agency/doj/olc/020769.pdf.

409. Id. at 2.

410. /d.

411. JULES WITCOVER, VERY STRANGE BEDFELLOWS: THE SHORT AND UNHAPPY
MARRIAGE OF RICHARD NIXON AND SPIRO AGNEW 139 (2007) (quoting Agnew).

412. Id at 325 (cmphasis added) (quoting Agnew).

413. SPIRO T. AGNEW, GO QUIETLY . . . OR ELSE: HIS OWN STORY OF THE EVENTS
LEADING TO HIS RESIGNATION 95 (1980); see also id. at 66 (“When onc comes to the executive
branch [as 1 did]”); id. at 163 (rcferring to “men in my own administration.”).

414. Id. at 152 (quoting Agncw).
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A ham-handed attempt by Agnew to lobby senators prompted one
prominent lawmaker to opine on the dual-nature of the office. Senate Majority
Leader Mansfield commented acidly that “[a] Vice President should not
interfere in Senate affairs . . . . He is not a member of the Senate. He’s a half-
creature of the Senate and a half-creature of the executive.”'” Ironically,
Agnew was criticized in other circles for presiding too little over the upper
chamber.*'® On another occasion in the Agnew vice presidency, President Pro
Tempore Senator Richard Russell commented that “[o]ne of the unique
qualities of the Senate is the fact that we have a member of the executive
branch of tl‘}%Govemment presiding over the most powerful legislative body in
the world.”

In 1972, also during the Agnew vice presidency, the United States
Government Organization Manual presented the Vice President and his staff
as a discrete entity within the executive branch.*’® Mid-decade witnessed the
Vice President’s executive branch operations beginning to parallel those of the
White House.*"” Henceforth, the Vice President would have his own policy,
political, communications, press and scheduling staff.*

In August 1974, DOJ was asked to look into the applicability of conflict of
interest rules to President Gerald Ford’s nomination of Nelson Rockefeller to
serve as Vice President®' 1In the memorandum, written by then-Deputy
Attorney General Laurence Silberman, one question was whether the statute
which governed executive branch appointees included within its scope the
Vice President. Silberman was skeptical. He believed that “because [the Vice
President’s] single constitutionally enumerated function (presiding over the
Senate) is not an ‘executive branch’ function . . . [this] arguably removes the
Vice President from coverage.”422 Silberman reasoned that “it can be argued
that the Vice President is not an officer of the executive branch within the
meaning of [the statute] . . . but rather primarily one in the legislative

415. Spiro Agnew: The King's Taster, TIME, Nov. 14, 1969 (quoting Mansficld).
Mansfield’s comments here are diffcrent from his views of a decade prior. See supra note 382
and accompanying text.

416. See Worsnop, supra note 202, at 852.

417. 115 CONG. REC. 1304 (1969) (statement by Scn. Russell).

418. See LIGHT, supra notc 96, at 63 (“The manual had no trouble placing this ‘hybrid’
office in the Exccutive Office of the President, acknowledging its status as part of the White
House, not Congress.”); see also id. at 70-71. For a contemporary vicw of the office, sec
Donald E. Graham, The Vice Presidency: What it is, What it could be, WASH. POST, Sept. 18,
1972, at A22 (“The vice president today is therefore more a figure of the executive than the
legislative branch . . . .”).

419. See LIGHT, supra note 96, at 71-75, 94, 95; RELYEA, supra note 202, at 24.

420. See Nelson, supra notc 8, at 36.

421. See Memorandum to Richard T. Burress, Office of the President from Laurence H.
Silberman, Deputy Attorney General Re: Conflict of Interest Problems Arising out of the
President’s Nomination of Nelson A. Rockefcller to be Vice President Under the Twenty-Fifth
Amendment to the Constitution (Aug. 28, 1974), available ar http://www.fas.org/irp/agency/
doj/olc/082874.pdf.

422. Id. at2.
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branch.”*?  Silberman’s analysis implicitly portrayed the Vice President as
part of both political branches when he added the qualification “primarily”
before “legislative branch.”

Later that year, Silberman wrote to Representative Howard Cannon to
explore the applicability of the same statute and a second measure to the Vice
President. Silberman argued to Cannon that the Vice President was not a
member of Congress. Nonetheless, “for certain purposes he can be regarded as
being in the legislative branch.”*** In support of this proposition, Silberman
noted the Vice President’s authority to break tie votes.*” At the same time,
the Deputy Attorney General pointed out that the Vice President was not
subject to unicameral expulsion from office as is a Senator.*”® He, therefore,
did not believe that constitutional provisions involving “members” of Congress
included the Vice President.*”” After weighing these clauses, Silberman
concluded that “[c]onsidered as a whole, these provisions indicate that the
Vice President has a unique status in the legislative branch, but not the status
of a ‘Member’ of the Congress within the meaning of the Constitution.”*?®

That same year, Vice President Ford noted the bifurcated nature of the
vice presidency. He observed:

The Vice President is a constitutional hybrid. Alone among federal
officers he stands with one foot in the legislative branch and the
other in the executive. The Vice President straddles the
constitutional chasm which circumscribes and checks all others. He
belongs both to the President and to the Congress, even more so
under al%g Twenty-fifth Amendment, yet he shares power with
neither.

To that end Ford believed that “[t]he vice presidency . . . defies definition.”**°

423. Id at6.

424, Letter from Laurence H. Silberman, Acting Attorney General, to the Hon. Howard W,
Cannon, Chairman, Senatc Comm. on Rules and Admin. at 6 (Sept. 20, 1974) (emphasis added)
{hercinafter Silberman letter), available at http://www.fas.org/irp/agency/doj/olc/092074.pdf.

425. See id.

426. Seeid.

427. See id.

428. Id. Regarding whether the Vice President is a member of the Scnate, see also April
Katzenbach memo, supra note 347, at 3; WILSON, supra note 181, at 131 (“The Vice President is
not a member of the Senate.”); CONG. GLOBE, 29th Cong., 2d cd. 162 (1847) (statement of Sen.
Crittenden) (“For some years past, thec Vice President has been the President of the Senate, and
not a member of this body. Hc has been a sort of peace officer, to keep order—an executive
officer—grand marshal . . . .”); id (statcrnent of Sen. Badger) (“The Vice President is not a
member of this body. He occupicd the chair by virtuc only of his official character.”).

429. Gerald Ford, On the Threshold of the White House: From Gerald Ford, ATLANTIC
MONTHLY, July 1974, available at http://www.theatlantic.com/past/docs/issucs/74jul/ford
humphrey.htm.

430. Id. For a view contemporancous with Ford’s vice presidency from an cxperienced
observer of public administration, see EISENHOWER, supra note 317, at 540 (“The . . . Vice-
President is not a member of the cxccutive branch. . .. He is not, as I have said, a member of the
cxecutive cstablishment.”).  For a view of the Vice President’s place within Amecrican
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Ford’s successor, Rockefeller, continued the trend of the position
assuming more meaningful executive branch duties. The Vice President
received a commitment from Ford to meet regularly one-on-one. B! In 1975
he was granted significant authority by Ford over the Domestic Council, B2 3
the time the rough equivalent of the National Security Council. The Vlce
President also headed a task force that investigated the intelligence
community.*® In 1975, at Rockefeller’s urging, the vice presidential seal was
changed. Notably, it was altered by executive order and not through Senate

. 434
resolution.*

During Rockefeller’s tenure, President Ford was asked at a press
conference about the Vice President’s actions in the Senate to water down the
filibuster. He stated:

I think we have to understand that the Vice President occupies a .
position as the presiding officer of the United States Senate under the
Constitution . . . I am in the executive branch of the government.
He, in that part of his responsibility, is in the legislative branch. He
has the obligation under the Constitution to make a ruling. . . . 1
think it is . . . inappropriate . . . for me to tell him as a member of the
legislative branch, in that capacity, how he should rule, and
therefore I did not.*?

Vice President Walter Mondale held the same view of the post as Ford and
Humphrey. In 1978, Mondale stated of the vice presidency: “It’s the only
office that breaches the separation of powers; you’re both an executive and a
legislative officer.”™® The Minnesotan made the same observation in 1981.

government during the Ford confirmation proceedings, sce 119 CONG. REC. 39,810 pt. 30 (1973)
(statement of Rep. Abzug) (referring to the Vice President as part of “the Executive leadership”).

431. See, e.g., Nclson, supra note 8, at 36.

432. See LIGHT, supra note 96, at 46.

433, See e.g., LOCH K. JOHNSON, A SEASON OF INQUIRY: THE SENATE INTELLIGENCE
INVESTIGATION 11 (1985). Rockefeller never seemed to address the constitutional status of the
vice presidency head on, but implicitly appeared to view the office as being primarily within the
exccutive branch. See TURNER, supra notc 4, at 181 (cmphascs added) (reflecting back on his
own dccision to accept Ford’s offer to be Vice President: “[there was] a crisis in confidence in the
executive branch . . .. If I could help President Ford in any way [to] reestablish confidence and
respect and decency in the White House, I would do it.”); id. at 230 n.50 (referring to his being “a
staff assistant to the president.”). Rockefeller addressed related subjects in Excerpts from the
Rockefeller Letter, N.Y. TIMES, Fcb. 1, 1979, at B3. Despitc his apparent view of the vice
presidency as an executive office, he sought ways to usc his Senate role. See PERSICO, supra note
338, at 277 (quoting a former vice presidential aide, who was paraphrasing and then critiquing
Rockefeller’s brainstorming efforts on ways to enhance the position’s presiding officer role:
Rockefeller “began to think aloud about how the Vice-President could be made an authentic
power in Congress, ignoring . . . a central fact. Why would the legislative branch agrec to
surrender any real authority to a member of the executive branch, particularly a Vice-President
who rides into office on a President’s coattails?”).

434. See TURNER, supra notc 4, at 173.

435. Patrick Buchanan, Fall of filibuster jeopardizes Ford, CHI. TRIB., Mar. 16, 1975, at A6
(cmphasis added) (quoting Ford).

436. Dom Bonafcde, Vice President Mondale—Carter’s Partner with Portfolio NAT’L J,,
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He remarked that the Vice President was “the only officer of the federal
government who breaches the separation of powers, being a member of both
the legislative and the executive branches of govemment.”437 More than three
decades later, he commented that:

The vice presidency has, for most of our history, been one of the big
riddles of American government. It has been hard to know what the
office really means. The only elected officer of the federal
government who belongs to both the executive and legislative
branches, he was unwanted by either branch. . . . Jimmy Carter . . .
‘executivized’ the vice presidency, [and] the vice president became .
.. an active participant in the executive branch.
Mondale made these observations about his having been part of both branches
even though he en;oyed an exalted and hitherto unprecedented role within the
executive branch.* 1t is generally acknowledged that Mondale was the first
Vice President to be an all-purpose, high-level advisor to the President and, as
such, he took the position to new heights of authority and prestige.440 This
included a West Wing office,*' the freedom to join any meeting involving
President Carter and the riﬁht to receive copies of all memoranda going into
and out of the Oval Office.** Moreover, in the words of Professor Paul Light,
Mondale began “the integration of the Vice-President’s staff into the White
House policy process.”443

Mar. 11, 1978, at 376, 379 (quoting Mondalc); see also Greenberg, supra note 57, at 330. For
opinion at thc time that reflects the shifting view of the office, sec Bonafede, supra at 377
(quoting James MacGregor Burns: “The vice presidency has been tucked sccurely into the
cxccutive cstablishment.”).

437. See GOLDSTEIN, supra notc 5, at 138 (quoting a 1981 Mondalc press relcasc).

438. Walter F. Mondale, The Vice Precedent, POLITICO, Mar. 5, 2007. See Walter F.
Mondale, Sideman: Reflections on the Vice Presidency, Lecture at Macalester College, St. Paul,
Minnesota at 3 (May 6, 2002) (transcript on file with author) (“In a strange way, since the vice
presidents were in both branches, they historically had becn treated as though they were in
ncither.”); Jonathan Singer, My Exclusive Interview with Vice President Mondale,
JONATHANSINGER.BLOGSPOT.COM (Feb. 22, 2005), http:/jonathansinger.blogspot.com/2005/02/
interview-with-vice-president-walter.html (quoting Mondale) (“Before [President Carter] . . . the
Vice President was both in the Exccutive and Legislative branches, but wanted by neither.”); see
also TOM DASCHLE & CHARLES ROBBINS, THE U.S. SENATE 45, 227 (2013) (“For most of our
history, since the Vice Presidents were in both branches, they have been treated as if they were in
ncither.”) (quoting a Mondale speccch with approval from 2002). Following Mondalc’s
nomination, the New York Times noted the dual nature of the office. See The Vice Presidency,
N.Y. TIMES, July 16, 1976, at 30 (“Like Scnator Humphrey, his mentor, Mr. Mondale, if elected
will probably spread-cagle both the legislative and exccutive traditions of the office.”).

439. See, e.g., LIGHT, supra notc 96, at 14041, 201-22.

440. See, e.g., GOLDSTEIN, supra notc 5, at 172-75.

441. See, e.g., Goldstein, New, supra note 384, at 545; LIGHT, supra note 96, at 76. For a
short time, Agnew occupicd an office in the West Wing but soon abandoned it to be nearer his
own staff. See Goldstein, New, supra notc 384, at 545 n.229.

442. See Nelson, supra note 8, at 12.

443. LIGHT, supra note 96, at 75; see also WALTER MONDALE, THE GOOD FIGHT 171-74

(2010).
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During the Mondale vice pres1dency, the divided nature of the office was
reflected again in the analysis of OLC."™ John Harmon, the Acting Assistant
Attorney General for OLC, analyzed whether the Hatch Act governing
political activity by federal employees should be applled differently with
regard to different vice presidential staff members.** Harmon concluded that
the Act should apply to those vice presidential staff members in the executive
branch but not to those in the legislative branch,"* again demonstrating the
dual-hatted constitutional status of the vice presidency.

During the vice presidency of George H.W. Bush, the question of the
office’s location within the government was raised on the Senate floor. In
1987, Senator Ted Stevens referred to Bush’s role as presiding officer. He
commended “the Vice President for his attention to the Senate.”™’ Stevens
noted that Bush “has been present quite often and has conducted himself as a
Member of the Senate in accordance with the traditions and sense of our
body.”** Senator Robert Byrd, an authority on the Senate and its history, then
took to the floor and said he “share[d] the sentiments that have been expressed
by” Stevens.**

Vice President Dan Quayle’s views reflect the longstanding confusion
about the office. At one point, he wrote that “the vice presidency is an
awkward office because the vice president is both the president of the Senate
and a White House adviser who will carry out the president’s agenda on
Capitol Hill. Like all recent vice presidents, I was caught between two
branches of government . % Quayle reiterated this point on a separate
occasion: “It’s an awkward _]Ob It’s awkward constitutionally—president of
the Senate, member of the executive branch. »#1 At another juncture, Quayle
characterized the vice presidency as a “curious institution” devoid of

“executive responsibility.” 2 Years later, he took what might be termed a pre-
modern view of the office, remarking that “the vice president is not part of the
executive branch.”*® Like many of his predecessors, Quayle said somewhat
different things at different times about the location of the vice presidency.

The question of where the Vice President resides within U.S.
constitutional structure prompted a significant amount of popular attention

444. See Mcmorandum from John M. Harmon, Acting Assistant Att’y Gen., Office of Legal
Counsel, to the Att’y Gen. Re: Application of the Hatch Act to the Vice President’s Staff (Apr. 6,
1977), available at http://www.fas.org/irp/agency/doj/olc/040677.pdf.

445, Seeid. at 1,6, 8.

446. See id.

447. See 133 CONG. REC. 37,733 pt. 26 (1987) (statcment by Sen. Stevens).

448. Id.

449, Id. (statcment by Sen. Byrd).

450. Dan Quayle, Standing Firm: Personal Reflections on being Vice President, in
PRESIDENT’S SIDE, supra note 226, at 169, 178.

451. KENGOR, supra note 226, at 167-68 (quoting Quayle).

452. DAN QUAYLE, STANDING FIRM: A VICE-PRESIDENTIAL MEMOIR 91 (1994).

453. HITE, supra note 40, at 198 (quoting Quaylc).
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during the vice presidency of Dick Cheney. The major impetus behind this
debate stemmed from Cheney’s office’s interpretation of an executive order
involving the archiving responsibilities of executive branch agencies. In
declining requests from the Information Security Oversight Office—a unit of
the National Archives and Records Administration (NARA)—that he submit
materials to the agency, Cheney’s office reasoned that the Vice President was
not subject to the order since he was not “an entity within the executive
branch.”** Cheney’s office provided Katzenbach’s rationale from four
decades earlier: “‘[t]he best that can be said is that the vice president belongs
neither to the executive nor to the legislative branch, but is attached by the
Constitution to the latter.””™> This assertion by Cheney’s office became
public in 2007 and excited much comment. Indeed, it was widely lampooned
as critics characterized the Vice President as a fourth branch of government
who was trying to evade accountability for his actions.**®

454. See, e.g., Dana Milbank, The Cheese Stands Alone, WASH. POST, June 26, 2007, at
A2. Ultimatcly, DOJ concluded that the Vice President was not in fact an “agency” for purposcs
of the cxecutive order and consequently did not have to comply. See Letter from Steven G.
Bradbury, Principal Deputy Assistant Att’y Gen. to J. William Lconard, Director, Information
Sccurity Oversight Office, National Archives and Records Administration (July 20, 2007),
available at http://www.fas.org/irp/agency/doj/olc/072007.pdf. This was consistent with Vice
President Cheney’s posture toward other statutory directives involving “agencics” in the
cxcecutive branch. See Letter from David S. Addington, Counsel to the Vice President, to Sandy
Mabry, Dircctor, Office of Government Ethics (Mar. 18, 2002) (stating that the relevant
‘“reporting requircment . . . applics only to the ‘hcad of cach ageney in the exccutive branch,’
which docs not include the Vice President because he does not head an ‘agency in the exccutive
branch.””); Letter from David S. Addington, Counscl to the Vice President, to Sandy Mabry,
Dircctor, Office of Government Ethics (Jan. 13, 2004) (samc); Letter from David S. Addington,
Counsel to the Vice President, to Marilyn Glynn, Acting Dircctor, Office of Government Ethics
(Feb. 25, 2005) (samce).

455. Kevin Bogardus, Palin won't say Whether veep is an Executive post: Cheney is
Wrong, says Sen. Joe Biden, THE HILL, Scpt. 19, 2008, at 1, 8 (quoting a letter from Chency’s
chief of staff, David Addington).

The National Archives controversy soon spilled over into the press and prompted an exchange of
letters between Scnator John Kerry and Vice President Cheney’s chicf of staff. See Letter to
David S. Addington, Chicf of Staff, Officc of the Vice President from Scnator John F. Kerry
(Junc 25, 2007) (on filc with author). In the reply to Senator Kerry’s letter, Addington noted that
in light of thc wording of the exccutive order “it [was] . . . not nccessary . . . based on the law and
history of the lcgislative functions of the vice presidency and the more modern cxecutive
functions of the vice presidency” to discuss “thcorctical” constitutional matters. Letter from
David S. Addington, Chicf of Staff, Office of the Vice President, to Sen. John F. Kerry, June 26,
2007 (on file with author). Other lawmakers also wrotc the Vice President about the matter. See
Letter to The Vice President from Henry A. Waxman, Chairman, House Committee on Oversight
and Government Reform (June 21, 2007) (on file with author); Letter to Senator Sam Brownback
from Fred F. Fielding, Counscl to the President (July 12, 2007) (on file with author).

456. See e.g, HITE, supra note 40, at 255 n.59 (quoting Hendrik Hertzberg: “Chency
provoked widcspread hilarity by pleading exccutive privilege (in order to deny onc set of
documents to the Senate Judiciary Committee) while simultancously maintaining that his office is
not part of the executive branch (in order to deny another sct to the Information Security
Oversight Office of the National Archives). On Chency’s version of the government organization
chart it scems, the location of the Office of the Vice-President is undisclosed.”); Lloyd de Vries,
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The controversy soon became a proxy for Cheney’s unpopularity at the
time as well as his perceived unaccountability.* TIronically, in replying to
questions about which branch he called home, Cheney himself said much the
same thing as his immediate predecessors. He noted that “[t]he vice president
is sort of a weird duck in the sense that you do have some duties that are
executive and some [that] are legislative . . . e Cheney maintained this
posture when pressed by a reporter:

Cheney: The Fourth Branch?, CBS NEWS (July 3, 2007), www.cbsncws.com/news/chency-the-
fourth-branch/ (Cheney “went back and forth [about his branch membership] . . . just so he could
avoid complying with Congress and the law. . . . Maybe he thinks hc’s a Superhero with two
identities. He’s Senate Boy and then he changes into Veep Man—both of whom have amazing
powers not found in the Constitution. 1t’s as if he’s trying to exist in a fourth branch of the
government—Chencyland.”); Civics Quiz: Is Cheney Part of the Executive Branch?, ABC NEWS
(Junc 26, 2007), http://abenews.so.com/print?id+3316591 (quoting then-Rep. Rahm Emanuel:
“He’s acting as if he’s unaccountable—a wholc fourth branch of government unto himself.”);
Milbank, supra notc 454 (“Cheney has, in cffect, declared himself to be neither fish nor fowl but
an exotic, extraconstitutional beast who answers to no onc.”); James Traub, After Cheney, N.Y.
TIMES, Nov. 29, 2009, available at www.nytimes.com/2009/11/29/magazine/29Biden-
t.html?pagewanted=all& r=0 (quoting Vice President Biden’s chief of staff: Chency “was his
own separate branch of government.”); Kevin Bogardus, Vice President Biden Discloses Records
to Agencies that Cheney ofien Rebuffed, THE HILL, Fcb. 24, 2010, available at http://thchill.
com/homenews/administration/83547-biden-discloscs-information-to-agencics-cheney-rebuffed
(“Cheney was often criticized for his claim that the vice presidency was a part of both the
legislative and cxecutive branches of government.”); Frank Rich, When the Vice President Does
it, That Means It's not lllegal, N.Y. TIMES, July 1, 2007, available at http://sclect.nytimes.com/
2007/07/01/opinion/Otrich.html?_r=1 (“Cheney’s lcgal theory that the vice president is not part
of the executive branch yiclded a priceless weeklong scries on ‘The Daily Show” and an online
‘Doonesbury Poll’. . . to name Mr. Cheney’s indcterminate branch of government.”); Michacl
Duffy, The Cheney Branch of Government, TIME, June 22, 2007, available at
http://www.time.com/time/nation/article/0,8599,1636435,00.html;  Maurccn Dowd, 4 Vice
President Without Borders, Bordering on Lunacy, N.Y. TIMES, June 24, 2007, at WK 15 (writing
that Cheney by claiming he was not a part of the executive branch was “declar{ing] himself . . .
his own dark planct—a scparate entity from the White House . . . . hiding in a secure, undisclosed
location in the Constitution . . . . casting himself as a constitutional chimera, an cxtralegal
creaturc with the body of a snake and the head of a sca monster.”).

457. Cheney’s approval ratings during the final ycars of the Bush administration werc
exceedingly low. See, e.g., Robert J. Elisberg, Dick Cheney: the Only Person in the World Who
Doesn’t Know Why He’s Unpopular, HUFFINGTON POST (Dec. 29, 2008), http://www.huffington
post.com/robert-j-elisberg/dick-cheney-the-only-pers_b_153999.html  (noting that Cheney’s
approval rating in late 2008 stood at 15% and that one of the reasons for this was his alleged
“scorn of the U.S. Constitution by suggesting that [he was] . . . not a part of the Executive Branch
of government, nor a part of the Scnate”); ¢f. Dowd, supra note 456 (“It’s a new level of gall, to
avoid accountability by saying you’rc part of . . . [the] legislative branch . . . ).

458. Kevin Bogardus & Rebecca Brown, Cheney gets last laugh, THE HILL, June 19, 2008,
http://thchill.com/homenews/news/15345-chency-gets-last-laugh ~ (quoting  Chency). His
spokesperson echocd this view. See Keith Koffler, Cheney’s Words Show He Counts Self Part of
Government’s Executive Branch, GOVERNMENT EXECUTIVE (last updated June 29, 2007), http://
www.govexec.com/oversight/2007/06/chencys-words-show-he-counts-self-part-of-executive-
branch/24763/ (quoting the Vice President’s spokesperson, Lea Anne McBride: “This [matter
involving the executive order] has been thoroughly reviewed and it’s been determined that the
reporting requirement docs not apply to [the Office of the Vice President], which has both
legislative and exccutive functions.”).
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Q: There was an aide in your office who said that one of the reasons

Chency viewed himself as ultimatcly responsible to the President. “In terms of accountability,
I’m accountablc [to the President].” See id. And Cheney frequently referred to the position in an
cxccutive branch context. Regarding the outcome of litigation with the then-General Accounting
Office, Cheney stated that I think it restored some of the legitimate authority of the cxccutive
branch, the president and the vice president, to be able to conduct their business.” See id.
(cmphasis added); Interview of the Vice President by Campbell Brown, NBC News,,
ARCHIVES.GOV (Jan. 28, 2002), http://georgewbush-whitchousc.archives.gov/vicepresident/
news-specches/specches/vp20020128.html (quoting Cheney: “The important thing here . . . to
understand is what we’re focuscd on are those things that relate to my role as Vice President; that
as Vice President [’'m the constitutional officer provided for in the Constitution. And the General
Accounting Officc has authority over statutory agencics, but not over constitutional officers.
That’s not the way their statute is sct up. And that it’s important here to protect the ability of the
President and the Vice President to get unvarnished advice from any sourcc we want.”); see also
Letter from Vice President Cheney to the Senate (Aug. 2, 2001), in 147 CONG. REC. 19,179
(2001) (“[W]hile the Vice President is the President of the Scnate, he also has exccutive dutics
and responsibilities in support of the President, as the Congress has by law rccognized.”). At
other times Cheney implied he had more of a legislative branch conncction. See Koffler, supra
(quoting Cheney as saying he was “a product of the United Statcs Senate™).

Cheney, in his own personal capacity, maintained the bifurcated formulation. See Memorandum
of Points and Authorities in Support of Dcfendant Vice President of the United States Richard B.
Cheney’s Motion to Dismiss at 20, Wilson v. Libby, 498 F. Supp. 2d 74 (D.D.C. 2006) (No. 06-
1258), 2006 WL 3406490, aff’'d, 535 F.3d 697 (D.C. Cir. 2008) (arguing that “[ajmong thc morc
important considerations [in the Supremc Court’s decision in Cheney v. U.S. District Court] is the
closc link—both in the public cye and in the opcrations of the respective officcs—bcetween the
President and Vice President. The Vice President holds a unique office with both exccutive and
legislative functions.”).

President Bush appeared to sec the vice presidential office as part of the cxccutive branch. See
BRUCE P. MONTGOMERY, THE BUSH-CHENEY ADMINISTRATION’S ASSAULT ON OPEN
GOVERNMENT 77 (2008) (cmphasis added) (quoting President George W. Bush: “when the GAO
overstepped its bounds to try to get advice given to the vice president and mc, we resisted.”)
(cmphasis added). The President’s chicf of staff addressed the tssuc squarely in an intcrview.
See Transcript of NBC News® Mcet the Press, May 1, 2005, available at hutp://
www.nbcnews.com/id/7698687/ns/meet_the_press/t/transcript-may/#.U4SyL_1dWz4  (quoting
President Bush’s chief of staff Andrew Card: “The vice president is also the president of the
Scnatc. He’s the only individual in our grcat democracy that is part of the legislative branch and
the cxecutive branch. He’s part of Article 1 of the United States Scnatc, and he’s part of Article 11
as vice president of the United States.”).

In its dialoguc with congressional committces over access to vice presidential information, the
Bush Justice Department frequently coupled the President and Vice President together. The
phrasc “the President and Vice President, the two constitutional officers of the Exccutive Branch”
appears with some rcgularity in the correcspondence. See, e.g., Letter to Henry A. Waxman,
Chairman, Housc Committec on Oversight and Government Reform, from Keith B. Nelson,
Principal Deputy Assistant Att’y Gen., United Statcs Department of Justice (Junc 11, 2008) (on
filc with author).

For its part, thec 2004 Plum Book, rcpeated the Katzenbach formulation: “The Vice Presidency is
a unique office that is neither a part of the cxccutive branch nor a part of the legislative branch,
but is attached by thc Constitution to the latter. The Vice Presidency performs functions in both
the legislative branch . . . and in the cxccutive branch . . . .” GOVERNMENT PRINTING OFFICE,
UNITED STATES GOVERNMENT POLICY AND SUPPORTING POSITIONS, app. No. 5, 226 (2004)
[hercinafter 2004 Plum Book]).
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you weren’t abiding by that executive order was that you're really
not part of the executive branch. Do you have—are you part of the
executive branch, sir?

THE VICE PRESIDENT: Well, the job of the Vice President is an
interesting one, because you’ve got a foot in both the executive and
the legislative branch. Obviously, I've got an office in the West
Wing of the White House, I’m an advisor of the President, I sit as a
member of the National Security Council. At the same time, under
the Constitution, I have legislative responsibilities. I’m actually paid
by the Senate, not by the executive. I sit as the President of the
Senate, as the presiding officer in the Senate. I cast tie-breaking
votes in the Senate. So the Vice President is kind of a unique
creature, if you will, in that you’ve got a foot in both branches.

Q: But you are principally a part of the executive branch, are you
not?

THE VICE PRESIDENT: Well, I suppose you could argue it either
way. The fact is 1 do work in both branches. Under the
Constitution, I’m assigned responsibilities in the legislative branch.
Then the President obviously gives me responsibilities in the
executive branch. And I perform both those functions, although I
think it would be fair to say I spend more time on executive matters
than legislative matters.

In his memoirs, Cheney reaffirmed this conception of the office: “vice
presidents . . . have a foot in the executive branch as well as in the
legislative.”460

The high-profile dispute over which branch Cheney belonged to spilled
over into the House of Representatives during the summer of 2007. In June,
then-Representative Rahm Emanuel offered an amendment on the House
floor.*! Emanuel’s proposal would have eliminated executive branch funding
for the Vice President, the argument being that, since the Vice President
asserted he was not part of the executive branch, he should not receive
executive branch monies.*®> This led to a series of floor speeches about the
status of the Vice President within U.S. constitutional structure, with the

459. Interview of the Vice President by Mark Knoller (CBS radio broadcast July 30, 2007),
available at  http://gcorgewbush-whitehouse.archives.gov/news/releascs/2007/07/20070730-1.
html. The President’s spokesman showed little interest in wading into the controversy. See Mikc
Allen, Dems force Cheney to flip-flop on secret docs, POLITICO NEWS (June 27, 2007),
http://www.politico.com/ncws/stories/0607/4679.html (quoting White House spokesman Tony
Snow: “The vice president is the president of the Senate . . . . It is a wonderful academic question
and I'm just not going to go any further than we’ve gonc to date.”).

460. DICK CHENEY WITH LIz CHENEY, IN MY TIME: A PERSONAL AND POLITICAL MEMOIR
307 (2011).

461. See 153 CONG. REC. 17,945 (June 28, 2007).

462. See id. (statement by Rep. Emanuel) (“I offer a simplc amendment that bars the
cxccutive branch from being uscd to fund the office that does not exist in the exccutive branch,
the Office of the Vice President.”).
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overarching theme being Cheney’s unpopularity and perceived
unaccountability.

In debate preceding the amendment, Emanuel argued that “the Vice
President has declared he is a member of the legislative branch, the legislative
branch. Every 10-year-old who is studying social studies in the United States
knows that the Vice President is in the executive branch.”*® The Illinois
congressman continued:

we have decided that if the Vice President is no longer a member of
the executive branch . . . we will no longer fund the executive branch
of his office, and he can live off the funding for the Senate
presidency. We will follow the logic of this ludicrous argument that
tllé Vice President of the United States is in the legislative branch . . .

Representative Ralph Regula countered more soberly that “the Vice President
does have constitutional responsibilities as President of the Senate™ and that
“the Vice President’s office serves an important executive and legislative
function.”*®

Perhaps the most probing analysis came from Representative Sheila
Jackson Lee, even though her ultimate conclusion was off the mark. In
concluding the Vice President was not part of the legislative branch, she relied
on five arguments, many of which will be familiar. First, she noted that the
public considered the Vice President part of the executive branch.*® Second,
she contended that if the Vice President were in fact part of the legislative
branch, the relevant house could remove him,*® yet impeachment is the only
remedy for vice presidential removal.*® Third, she argued that the Vice

463. 153 CONG. REC. 17,419 (June 26, 2007).

464. Id. Further dcbate on the constitutional issue can be found at id. at 17,946 (statement
of Rep. Schakowsky) (“I turned to my Constitution for some help. It looks to me like article 11
docs include the Vice President in the exccutive.”); id. (statement of Rep. Serrano) (“The Vice
President has to decide if he is a part of the Scnate or is he a part of the executive branch.”); id.
(statcment of Rep. Andrews) (“Under our Constitution, what you call yourscl docs not define
your responsibility.”); id. at 17,950 (statcment of Rep. Waxman) (“The Vice President can’t
unilaterally decide he is his own branch of government . . . .”); ¢f. id. (statement of Rep. Frank).

465. Id. at 17,946. Others dismisscd the debate altogether as little morc than political
theater.  See id. at 17,948 (statemcent of Rep. Issa) (“this is not a . . . legitimatc dcbate, about
whether or not the Vice President is in onc branch or the other. After all, he presides over the
U.S. Scnate.”). Others who opposcd thc Emanuel amendment still conceded they thought the
Vice President was part of the cxccutive branch. See id. at 17,948 (statcment of Rep. Blunt)
(“We know he is not part of the legislative [branch].”).

466. See id. at 17,947 (statcment of Rep. Jackson Lec) (“most Americans . . . know that the
Vice President is a member of the Exccutive Branch of the Federal Government.”).

467. See id. (“A member of thc Federal Icgislaturc can be involuntarily removed from
office if his or her collecagucs, by a 2/3 margin, vote to cxpel. The Vice President can be
involuntarily removed from officc after impcachment by the Housc and conviction in the
Scnate.”).

468. Seeid.
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President did not meet the Article I definition of a member of Congress.469
Fourth, she asserted that Article II linked the Vice President to the executive
branch.*”®  Finally, Representative Jackson Lee commented that the Vice
President’s four-year term of service does not reflect that served by federal
lawmakers, be they representatives or senators.””’

Emanuel’s effort was ultimately defeated 209 to 217. Though the debate
was perhaps animated less by constitutional principle than partisan zeal, it
provided once again an example of the confusion that surrounds the location of
the vice presidency in U.S. constitutional structure.

At around the same time as the Emanuel amendment, a handful of his
Democratic colleagues took to the House floor to urge that Vice President
Cheney be impeached or resign. One of the grounds for vice presidential
impeachment was Cheney’s assertion that he was not part of the executive
branch for purposes of the NARA executive order.

One senior House member, Representative Jim McDermott, stated that
“[wlhen a sitting Vice President claims that he is not part of the executive
branch of government to which he was elected, it is time to remove him.”*"* In
reaching this conclusion, McDermott relied in part on an article by Bruce Fein
that the lawmaker submitted for the Record. In this piece, Fein dismissed the
notion that because the Vice President “also serves as president of the Senate .
.. . the vice president is a unique legislative-executive creature . . . 2 Fein
argued:

[tlake the vice president’s preposterous theory that his office is
outside the executive branch because it also exercises a legislative
function. The same can be said of the president, who also exercises
a legislative function in signing or vetoing bills passed by Congress.
Under Cheney’s bizarre reasoning, President Bush is not part of his
own administration: The executive branch becomes acephalous.474

For reasons alluded to in the companion to this piece,'” and as will be
discussed later in more detail, Fein’s attempt to equate the Vice President’s

469. See id. (“The Vice President is not a ‘member’ of the Legislative Branch because
membership in that branch is governed by the first clausc in sections 2 and 3 of Article 1. .. . A
person is a member of the legislative branch only if they are so qualified by virtue of compliance
with Article 1, section 2, clausc 1 or Article I, Section 3, clause 1. Acting as President over the
Senate is not sufficicnt to make one a ‘member’ of thc Senate, and thus a member of the
legislative branch.”).

470. See id. (“The Vice President is a creature of the Exccutive Branch of the Federal
Government as Article 11, section 1 of the Constitution makes clear.”).

471. See id. (“No mcmber of Congress is elccted to serve a four-year term as is the Vice
President.”).

472. Seeid. at 17,996.

473. Id. (quoting Bruce Fcin, Impeach Cheney—The Vice President has run Utterly Amok
and Must be Stopped, SLATE (June 27, 2007), http://www slate.com/id/2169292.).

474. Id.

475. See Brownell, supra note 1, at Part 1I.A., especially Figure No. 2 and accompanying
notes.
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legislative branch role to the President’s legislative function is flawed and
cannot withstand scrutiny.*”®

Fein concluded his argument incongruously by noting that the President
could not delegate the degree of authority to the Vice President that Bush had
because “[t]he sole constitutionally enumerated function of the vice president
is to serve as president of the Senate without a vote except to break ties.”*’
As part of this same debate, several other House members made brief
statements highlighting their concern about the Vice President’s assertion
regarding his constitutional placement.478

In the immediate aftermath of this controversy, two insightful student
notes were published which discussed the Cheney vice presidency and its place
in the federal government, largely in the context of his dispute with the
National Archives.*” Both contended that Cheney was part of the executive
branch to the extent he was involved with protecting classified information.**

The question of the Vice President’s place in U.S. constitutional
structure—and indirectly the role of Cheney in the operations of the federal
government—was sufficiently controversial that it even became an issue in the
2008 presidential race.*®' In the vice-presidential debate, moderator Gwen Ifill
asked both Governor Sarah Palin and then-Senator Joe Biden for their thoughts
on the position of the Vice President in American constitutional structure.

PALIN: . ... Of course, we know what a vice president does. And
that’s not only to preside over the Senate and [we] will take that
position very seriously also. 1'm thankful the Constitution would
allow a bit more authority given to the vice president if that vice
president so chose to exert it in working with the Senate and making

476. See infra Part 111.C.

477. 153 CONG. REC. 17,997 (Junc 28, 2007).

478. See id. at 17,418 (June 26, 2007) (statcment of Rep. Watson) (entitling her remarks:
“Vice President Chency Needs to Take a Civics Class—He is a Member of the Exccutive
Branch.”); see id. at 17,926 (Junc 28, 2007) (statcment of Rep. DeFazio) (“we have the
astonishing assertion that the Vice President is not part of the exccutive branch.”); id. at 17,924
(statement of Rep. Pascrell) (“The Vice President has a problem of figuring out which branch of
government he belongs to.”); id. (statement of Rep. Sires) (entitling his remarks: “Vice President
Can’t Have it Both Ways When it Comes to Him Being a Member of the Executive Branch™); id.
at 17,418 (statement of Rep. Yarmuth) (“Chency has convinced himself that . . . . unlikc the
previous 44 [vice presidents], [he] is not a member of the exccutive branch.”).

479. See generally Subhawong, supra notc 388; Todd Garvey, Notc, 4 Constitutional
Anomaly: Safeguarding Confidential National Security Information Within the Enigma That is
the American Vice Presidency, 17 WM. & MARY BILL RTS. J. 565 (2008). Other, more scasoncd,
authoritics wrote short-form picces on the issuc. See, e.g., Glenn Harlan Reynolds, /s Dick
Cheney Unconstitutional? 102 Nw. U. L. REV. 1539 (2007); Adam J. White, Will the Real VP
Please Step Forward? Defining the Role of the Vice President, LEGAL TIMES, Oct. 27, 2008.

480. See generally Subhawong, supra notc 388; Garvey, supra notc 479.

481. See Debate, supra notc 7; see also Bogardus, supra notc 455 (quoting a Biden
spokesman: “’Unlike Dick Chency, Joe Biden won’t have to create a full employment plan for
lawyers and scholars to clear up somcthing that was unquestioned for about 200 ycars. The vice
president is part of the executive, period. End of story.””).
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sure that we are supportive of the president’s policies . . . .

IFILL: Governor, you mentioned a moment ago the constitution
might give the vice president more power than it has in the past. Do
you believe as Vice President Cheney does, that the Executive
Branch does not hold complete sway over the office of the vice
presidency, that it it is also a member of the Legislative Branch?

PALIN: Well, our founding fathers were very wise there in allowing
through the Constitution much flexibility there in the office of the
vice president . . .. Yeah, so I do agree with him that we have a lot
of flexibility in there, and we’ll do what we have to do to administer
very appropriately the plans that are needed for this nation . . . .

IFILL: Vice President Cheney’s interpretation of the vice
presidency?

BIDEN: Vice President Cheney has been the most dangerous vice
president we’ve had probably in American history. The idea he
doesn’t realize that Article 1 [sic] of the Constitution defines the role
of the vice president of the United States, that’s the Executive
Branch. He works in the Executive Branch. He should understand
that. Everyone should understand that.

And the primary role of the vice president of the United States of
America is to support the president of the United States of America,
give that president his or her best judgment when sought, and as vice
president, to preside over the Senate, only in a time when in fact
there’s a tie vote. The Constitution is explicit.

The only authority the vice president has from the legislative
standpoint is the vote, only when there is a tie vote. He has no
authority relative to the Congress. The idea he’s part of the
Legislative Branch is a bizarre notion invented by Cheney to
aggrandize the power of a unitary executive and look where it has
gotten us. It has been very dangerous. 2

Both candidates overstated their positions, Biden especially so. Palin was
correct to imply that the Vice President can play a legislative branch role that
can be helpful in advancing the President’s agenda and that the vice
presidential position has exhibited a great deal of flexibility over the years. Its
evolution into primarily (though not exclusively) an executive branch post
reflects this notion. That said, contemporary political mores and Senate
practice suggest there are serious limitations to the Vice President’s presiding

482. Debate, supra notc 7. The debate prompted further discussion of the issuc that again
featured more heat than light. See Chris Rodda, Palin’s “Role of the Vice President” Gaffe: An
Historical Perspective, HUFFINGTON POST (Oct. 13, 2008), http://www.huffingtonpost.com/
chris-rodda/palins-rolc-of-thc-vicc-p_b_134043.html;  George Will, Careless with  the
Constitution, REAL CLEAR POLITICS (Oct. 30, 2008), http://www.rcalclcarpolitics.com/articles/
2008/10/palin_and_money_doing_mc.html. Then-presidential candidate Senator Barack Obama
also addressed the issue of the vice presidency. See Bogardus, supra note 455 (“My vice
president . . . will be a member of the exccutive branch. He won’t be onc of thesc fourth
branches of government . . . .””) (quoting then-Scnator Obama).


























































































